


a TS 




















HARVARD 
LAW REVIEW. 


VOL. VII. OCTOBER 25, 1893. NO. 3. 














THE ORIGIN AND SCOPE OF THE AMERI- 
CAN DOCTRINE OF CONSTITUTIONAL 
LAW.’ 


I. OW did our American doctrine, which allows to the judi- 

ciary the power to declare legislative Acts unconstitu- 
tional, and to treat them as null, come about, and what is the true 
scope of it? 

It is a singular fact that the State constitutions did not give 
this power to the judges in express terms; it was inferential. In 
the earliest of these instruments no language was used from which 
it was clearly to be made out. Only after the date of the Federal 
constitution was any such language to be found; as in Article XII. 
of the Kentucky constitution of 1792. The existence of the 
power was at first denied or doubted in some quarters; and so late 
as the year 1825, in astrong dissenting opinion, Mr. Justice Gibson, 
of Pennsylvania, one of the ablest of American judges, and after- 
wards the chief justice of that State, wholly denied it under any 
constitution which did not expressly give it. He denied it, there- 
fore, under the State constitutions generally, while admitting that 
in that of the United States the power was given; namely, in the 
second clause of Article VI., when providing that the constitution, 





1 Read at Chicago, August 9, 1893, before the Congress on Jurisprudence and Law 
Reform. 
17 
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and the laws and treaties made in pursuance thereof, “shall be the 
supreme law of the land; and the judges in every State shall be 
bound thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.” ! 

So far as the grounds for this remarkable power are found in 
the mere fact of a constitution being in writing, or in judges being 
sworn to support it, they are quite inadequate. Neither the 
written form nor the oath of the judges necessarily involves the 
right of reversing, displacing, or disregarding any action of the legis- 
lature or the executive which these departments are constitution- 
ally authorized to take, or the determination of those departments 
that they are so authorized. It is enough, in confirmation of this, 
to refer to the fact that other countries, as France, Germany, and 
Switzerland, have written constitutions, and that such a power is 
not recognized there. “ The restrictions,” says Dicey, in his admir- 
able Law of the Constitution, “ placed on the action of the legis- 
lature under the French constitution are not in reality laws, since 
they are not rules which in the last resort will be enforced by the 
courts. Their true character is that of maxims of political moral- 
ity, which derive whatever strength they possess from being for- 
mally inscribed in the constitution, and from the resulting support 
of public opinion.” 2 

How came we then to adopt this remarkable practice? Mainly 
as a natural result of our political experience before the War of 
Independence, — as being colonists, governed under written char- 
ters of government proceeding from the English Crown. The 
terms and limitations of these charters, so many written constitu- 
tions, were enforced by various means, — by forfeiture of the char- 





1 This opinion has fallen strangely out of sight. It has much the ablest discussion 
of the question which I have ever seen, not excepting the judgment of Marshall in 
Marbury v. Madison, which, as I venture to think, has been overpraised. Gibson 
afterwards accepted the generally received doctrine. “I have changed that opinion,” 
said the Chief Justice to counsel, in Norris v. Clymer, 2 Pa. St., p. 281 (1845), “ for two 
reasons. The late convention [apparently the one preceding the Pennsylvania consti- 
tution of 1838] by their silence sanctioned the pretensions of the courts to deal freely 
with the Acts of the legislature ; and from experience of the necessity of the case.” 

2 Ch. ii. p. 127, 3d ed. President Rogers, in the preface to a valuable collection of 
papers on the “ Constitutional History of the United States, as seen in the Develop- 
ment of American Law,” p. 11, remarks that “there is not in Europe to this day a 
court with authority to pass on the constitutionality of national laws. But in Germany 
and Switzerland, while the Federal courts cannot annul a Federal law, they may, in 
either country, declare a cantonal or State law invalid when it conflicts with the Federal 
law.” Compare Dicey, «di supra, and Bryce, Am. Com., i. 430, note (Ist ed.), as to pos- 
sible qualifications of this statement. 
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ters, by Act of Parliament, by the direct annulling of legislation by 
the Crown, by judicial proceedings and an ultimate appeal to the 
Privy Council. Our practice was a natural result of this; but it 
was by no means a necessary one. All this colonial restraint was 
only the usual and normal exercise of power. An external author- 
ity had imposed the terms of the charters, the authority of a para- 
mount government, fully organized and equipped for every exigency 
of disobedience, with a king and legislature and courts of its own. 
The superior right and authority of this government were funda- 
mental here, and fully recognized; and it was only a usual, orderly, 
necessary procedure when our own courts enforced the same 
rights that were enforced here by the appellate courts in England. 
These charters were in the strict sense written Jaw: as their 
restraints upon the colonial legislatures were enforced by the Eng- 
lish courts of last resort, so might they be enforced through the 
colonial courts, by disregarding as null what went counter to 
them.! 

The Revolution came, and what happened then? Simply this: _ 
we cut the cord that tied us to Great Britain, and there was no, 
longer an external sovereign. Our conception now was that “the 
people” took his place; that is to say, our own home population in 
the several States were now their own sovereign. So far as exist- 
ing institutions were left untouched, they were construed by trans- 
lating the name and style of the English sovereign into that of our 
new ruler, — ourselves, the People. After this the charters, and still 
more obviously the new constitutions, were not so many orders 
from without, backed by an organized outside government, which 
simply performed an ordinary function in enforcing them; they 
were precepts from the people themselves who were to be gov- 
erned, addressed to each of their own number, and especially to 
those who were charged with the duty of conducting the govern- 
ment. No higher power existed to support these orders by com- 
pulsion of the ordinary sort. The sovereign himself, having written 
these expressions of his will, had retired into the clouds; in any 
regular course of events he had no organ to enforce his will, except 





1 For the famous cases of Lechmere v. Winthrop (1727-28), Phillips v. Savage 
(1734), and Clark v. Tousey (1745), see the Talcott Papers, Conn. Hist. Soc. Coll., iv. 
94, note. For the reference to this volume I am indebted to the Hon. Mellen Cham- 
berlain, of Boston. The decree of the Privy Council, in Lechmere v. Winthrop, declar- 
ing “null and void ” a provincial Act of nearly thirty years’ standing, is found in Mass. 
Hist. Soc. Coll., sixth series, v. 496. 
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those to whom his orders were addressed in these documents. 
How then should his written constitution be enforced if these 
agencies did not obey him, if they failed, or worked amiss? 

Here was really a different problem from that which had been 
presented under the old state of things. And yet it happened that 
no new provisions were made to meet it. The old methods and 
the old conceptions were followed. In Connecticut, in 1776, by a 
mere legislative Act, the charter of 1662 was declared to continue 
“the civil Constitution of the State, under the sole authority of 
the People thereof, independent of any King or Prince whatsoever ; ” 
and then two or three familiar fundamental rules of liberty and 
good government were added as a part of it. Under this the peo- 
ple of Connecticut lived till 1818. In Rhode Island the charter, 
unaltered, served their turn until 1842; and, as is well known, it 
was upon this that one of the early cases of judicial action arose 
for enforcing constitutional provisions under the new order of 
things, as against a legislative Act; namely, the case of Trevett v. 
Weeden, in the Rhode Island Supreme Court in 1786.) 

But it is instructive to see that this new application of judicial 
power was not universally assented to. It was denied by several 
members of the Federal convention, and was referred to as 
unsettled by various judges in the last two decades of the last 
century. The surprise of the Rhode Island legislature at the action 
of the court in Trevett v. Weeden seems to indicate an impression 
in their minds that the change from colonial dependence to inde- 
pendence had made the legislature the substitute for Parliament, 
with a like omnipotence.?_ In Vermont it seems to have been the 
established doctrine of the period that the judiciary could not dis- 
regard a legislative Act; and the same view was held in Connec- 





1 Varnum’s Report of the case (Providence, 1787) ; s.c. 2 Chandler’s Crim. Trials, 
269. 

2 And so of the excitement aroused by the alleged setting aside of a legislative Act 
in New York in 1784, in the case of Rutgers v. Waddington. Dawson’s edition of this 
case, “ With an Historical Introduction” (Morrisania, 1866), pp.’ xxivje¢ seg. In an 
“‘ Address to the People of the State,” issued by the committee of a public meeting of 
“the violent Whigs,” it was declared (pp. xxxiii) “That there should be a power 
vested in Courts of Judicature, whereby they might control the Supreme Legislative 
power, we think is absurd in itself. Such powers in courts would be destructive of lib- 
erty, and remove all security of property.” For the reference to this case, and a num- 
ber of others, I am indebted to a learned article on “The Relation of the Judiciary to 
the Constitution” (19 Am. Law Rev. 175) by William M. Meigs, Esq., of the Philadelphia 
bar. It gives all the earliest cases. As Mr. Meigs remarks, the New York case does 
not appear to be really one of holding a law unconstitutional. 
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ticut, as expressed in 1795 by Swift, afterwards chief justice of 
that State. In the preface to 1 D. Chipman’s (Vermont) Reports, 
22 e¢ seg., the learned reporter, writing (in 1824) of the period of 
the Vermont Constitution of 1777, says that ‘“‘ No idea was enter- 
tained that the judiciary had any power to inquire into the consti- 
tutionality of Acts of the legislature, or to pronounce them void 
for any cause, or even to question their validity.” And at page 
25, speaking of the year 1785, he adds: “ Long after the period 
to which we have alluded, the doctrine that the constitution is the 
supreme law of the land, and that the judiciary have authority to 
set aside . . . Acts repugnant thereto, was considered anti-repub- 
lican.” In 1814,! for the first time, I believe, we find this court 
announcing an Act of the State legislature to be “ void as against 
the constitution of the State and the United States, and even the 
laws of nature.” It may be remarked here that the doctrine of 
declaring legislative Acts void as being contrary to the constitution, 
was probably helped into existence by a theory which found some 
favor among our ancestors at the time of the Revolution, that courts 
might disregard such acts if they were contrary to the fundamental 
maxims of morality, or, as it was phrased, to the laws of nature. 
Such a doctrine was thought to have been asserted by English 
writers, and even by judges at times, but was never acted on. It 
has been repeated here, as matter of speculation, by our earlier 
judges, and occasionally by later ones; but in no case within my 
knowledge has it ever been enforced where it was the single and 
necessary ground of the decision, nor can it be, unless as a revolu- 
tionary measure.” 

In Swift's “System of the Laws of Connecticut,” published in 
1795,° the author argues strongly and elaborately against the power 
of the judiciary to disregard a legislative enactment, while men- 





1 Dupuy v. Wickwire, 1 D. Chipman, 237. 

2 This subject is well considered in a learned note to Paxton’s Case (1761), Quincy’s 
Rep. 51, relating to Writs of Assistance, understood to have been prepared by Horace 
Gray, Esq.,,now Mr. Justice Gray, of the Supreme Court of the United States. See the 
note at pp. 520-530. James Otis had urged in his argument that “an Act of Parlia- 
ment against the Constitution is void” (Quincy, 56, n., 474). The American cases 
sometimes referred to as deciding that a legislative Act was void, as being contrary to 
the first principles of morals or of government,— ¢. g., in Quincy, 529, citing Bowman vz. 
Middleton, 1 Bay, 252, andin 1 Bryce, Am. Com., 431,n., 1st ed., citing Gardner v. New- 
burgh, Johns. Ch. Rep. 162, — will be found, on a careful examination, to require no 
such explanation. 

8 Vol. i. pp. 50 ef seg. 
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tioning that the contrary opinion “is very popular and prevalent.” 
“It will be agreed,” he says, “it is as probable that the judiciary 
will declare laws unconstitutional which are not so, as it is that the 
legislature will exceed their constitutional authority.” But he 
makes the very noticeable admission that there may be cases so 
monstrous, — é. g., an Act authorizing conviction for crime without 
evidence, or securing to the legislature their own seats for life, — 
“so manifestly unconstitutional that it would seem wrong to 
require the judges to regard it in their decisions.” As late as 
1807 and 1808, judges were impeached by the legislature of Ohio 
for holding Acts of that body to be void.! 

II. When at last this power of the judiciary was everywhere 
established, and added to the other bulwarks of our written con- 
stitutions, how was the power to be conceived of ? Strictly as 
a judicial one. The State constitutions had been scrupulous 
to part off the powers of government into three; and in giving 
one of them to each department, had sometimes, with curious 
explicitness, forbidden it to exercise either of the others. The 
legislative department, said the Massachusetts cou.stitution in 
1780,2 — 


“Shall never exercise the executive and judicial powers, or either of 
them; the executive shall never exercise the legislative and judicial 
powers or either of them ; the judicial shall never exercise the legislative 
and executive powers or either of them; to the end, it may be a gov- 
ernment of laws, and not of men.” 


With like emphasis, in 1792, the constitution of Kentucky® 
said: — 


‘‘ Each of them to be confided to a separate body of magistracy; to 
wit, those which are legislative to one, those which are executive to an- 
other, and those which are judiciary to another. No person or collec- 
tion of persons, being of one of these departments, shall exercise any 
power properly belonging to either of the others, except in the instances 
hereinafter expressly permitted.” 


Therefore, since the power now in question was a purely judi- 
cial one, in the first place, there were many cases where it had no 
operation. In the case of purely political acts and of the exercise 





1 Cooley, Const. Lim., 6th ed., 193, n.; 1 Chase’s Statutes of Ohio, preface, 38-40. 
For the last reference I am indebted to my colleague, Professor Wambaugh. 

2 Part I. Art. 30. 

8 Art. I, 
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of mere discretion, it mattered not that other departments were 
violating the constitution, the judiciary could not interfere; on the 
contrary, they must accept and enforce their acts. Judge Cooley 
has lately said :!— 


“The common impression undoubtedly is that in the case of any 
legislation where the bounds of constitutional authority are disregarded, 
. . . the judiciary is perfectly competent to afford the adequate remedy ; 
that the Act indeed must be void, and that any citizen, as well as the 
judiciary itself, may treat it as void, and refuse obedience. This, however, 
is far from being the fact.” 


Again, where the power of the judiciary did have place, its 
whole scope was this; namely, to determine, for the mere purpose 
of deciding a litigated question properly submitted to the court, 
whether a particular disputed exercise of power was forbidden by 
the constitution. In doing this the court was so to discharge its 
office as not to deprive another department of any of its proper 
power, or to limit it in the proper range of its discretion. Not 
merely, then, do these questions, when presenting themselves in 
the courts for judicial action, call for a peculiarly large method in 
the treatment of them, but especially they require an allowance to 
be made by the judges for the vast and not definable range of 
legislative power and choice, for that wide margin of considera- 
tions which address themselves only to the practical judgment of a 
legislative body. Within that margin, as among all these legisla- 
tive considerations, the constitutional law-makers must be allowed 
a free foot. In so far as legislative choice, ranging here unfet- 
tered, may select one form of action or another, the judges must 
not interfere, since ¢hezr question is a naked judicial one. 

Moreover, such is the nature of this particular judicial question 
that the preliminary determination by the legislature is a fact of 
very great importance, since the constitutions expressly intrust 
to the legislature this determination; they cannot act without 
making it. Furthermore, the constitutions not merely intrust to 
the legislatures a preliminary determination of the question, but 
they contemplate that this determination may be the final one; 
for they secure no revision of it. It is only as litigation may spring 
up, and as the course of it may happen to raise the point of consti- 
tutionality, that any question for the courts can regularly emerge. 
It may be, then, that the mere legislative decision will accomplish 





1 Journal of the Michigan Pol. Sc. Association, vol. i. p. 47. 
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results throughout the country of the profoundest importance 
before any judicial question can arise or be decided, — as in the 
case of the first and second charters of the United States Bank, 
and of the legal tender laws of thirty years ago and later. The 
constitutionality of a bank charter divided the cabinet of Washing- 
ton, as it divided political parties for more than a generation. Yet 
when the first charter was given, in 1791, to last for twenty years, 
it ran through its whole life unchallenged in the courts, and was 
renewed in 1816. Only after three years from that did the ques- 
tion of its constitutionality come to decision in the Supreme Court 
of the United States. It is peculiarly important to observe that 
such a result is not an exceptional or unforeseen one; it is a 
result anticipated and clearly foreseen. Now, it is the legislature 
to whom this power is given, —this power, not merely of enacting 
laws, but of putting an interpretation on the constitution which 
shall deeply affect the whole country, enter into, vitally change, 
even revolutionize the most serious affairs, except as some indivi- 
dual may find it for his private interest to carry the matter into 
court. So of the legal tender legislation of 1863 and later. More 
important action, more intimately and more seriously touching the 
interests of every member of our population, it would be hard to 
think of. The constitutionality of it, although now upheld, was 
at first denied by the Supreme Court of the United States. The 
local courts were divided on it, and professional opinion has always 
been divided. Yet it was the legislature that determined this 
question, not merely primarily, but once for all, except as some 
individual, among the innumerable chances of his private affairs, 
found it for his interest to raise a judicial question about it. 

It is plain that where a power so momentous as this primary 
authority to interpret is given, the actual determinations of the 
body to whom it is intrusted are entitled to a corresponding respect ; 
and this not on mere grounds of courtesy or conventional respect, 
but on very solid and significant grounds of policy and law. The 
judiciary may well reflect that if they had been regarded by the 
people as the chief protection against legislative violation of 
the constitution, they would not have been allowed merely this in- 
cidental and postponed control. They would have been let in, as it 
was sometimes endeavored in the conventions to let them in, to a 
revision of the laws before they began to operate.!. As the oppor- 





1 The constitution of Colombia, of 1886, art. 84, provides that the judges of the 
Supreme Court may take part in the legislative debates over “ bills relating to civil 
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tunity of the judges to check and correct unconstitutional Acts is 
so limited, it may help us to understand why the extent of their 
control, when they do have the opportunity, should also be 
narrow. 

It was, then, all along true, and it was foreseen, that much which 
is harmful and unconstitutional may take effect without any capa- 
city in the courts to prevent it, since their whole power is a judicial 





matters and judicial procedure.” And in the case of legislative bills which are ob- 
jected to by “the government” as unconstitutional, if the legislature insist on the bill, 
as against a veto by the government, it shall be submitted to the Supreme Court, which 
is to decide upon this question finally. Arts. 90 and 150. See a translation of this 
constitution by Professor Moses, of the University of California, in the supplement 
to the Annals of the American Academy of Political and Social Science, for January, 
1893. 

We are much too apt to think of the judicial power of revising the acts of the other 
departments as our only protection against oppression and ruin. But it is remarkable 
how small a part this played in any of the debates. The chief protections were a wide 
suffrage, short terms of office, a double legislative chamber, and the so-called execu- 
tive veto. There was, in general, the greatest unwillingness to give the judiciary any 
share in the law-making power. In New York, however, the constitution of 1777 pro- 
vided a Council of Revision, of which several of the judges were members, to whom all 
legislative Acts should be submitted before they took effect, and by whom they must 
be approved. That existed for more than forty years, giving way in the constitution of 
1821 to the common expedient of merely requiring the approval of the executive, or in 
the alternative, if he refused it, the repassing of the Act, perhaps by an increased vote, 
by both branches of the legislature. In Pennsylvania (Const. of 1776, § 47) and Ver- 
mont (Const. of 1777, § 44) a Council of Censors was provided for, to be chosen every 
seven years, who were to investigate the conduct of affairs, and point out, among other 
things, all violations of the constitution by any of the departments, In Pennsylvania 
this arrangement lasted only from 1776 to 1790; in Vermont from 1777 to 1870. In 
framing the constitution of the United States, several of these expedients, and others, 
were urged, and at times adopted; ¢.g., that of New York. It was proposed at various 
times that the general government should have a negative on all the legislation of the 
States; that the governors of the States should be appointed by the United States, 
and should have a negative on State legislation; that a Privy Council to the President 
should be appointed, composed in part of the judges; and that the President and the 
two houses of Congress might obtain opinions from the Supreme Court. But at last 
the convention, rejecting all these, settled down upon the common expedients of two 
legislative houses, to be a check upon each other, and of an executive revision and 
veto, qualified by the legislative power of reconsideration and enactment by a majority 
of two-thirds ;— upon these expedients, and upon the declaration that the constitution, 
and constitutional laws and treaties, shall be the supreme law of the land, and shall 
bind the judges of the several States. This provision, as the phrasing of it indicates, 
was inserted with an eye to secure the authority of the general government as against 
the States, z.¢. as an essential feature of any efficient Federal system, and not with 
direct reference to the other departments of the government of the United States itself, 
The first form of it was that “‘legislative Acts of the United States, and treaties, are 
the supreme law of the respective States, and bind the judges there as against their 
own laws.” 

18 
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one. Their interference was but one of many safeguards, and its 
scope was narrow. f 

The rigor of this limitation upon judicial action is sometimes 
freely recognized, yet in a perverted way which really operates to 
extend the judicial function beyond its just bounds. The court’s 
duty, we are told, is the mere and simple office of construing two 
writings and comparing one with another, as two contracts or two 
statutes are construed and compared when they are said to conflict ; 
of declaring the true meaning of each, and, if they are opposed to 
each other, of carrying into effect the constitution as being of supe- 
rior obligation, —an ordinary and humble judicial duty, as the 
courts sometimes describe it. This way of putting it easily results 
in the wrong kind of disregard of legislative considerations; not 
merely in refusing to let them directly operate as grounds of judg- 
ment, but in refusing to consider them at all. Instead of taking 
them into account and allowing for them as furnishing possible 
grounds of legislative action, there takes place a pedantic and 
academic treatment of the texts of the constitution and the laws. 
And so we miss that combination of a lawyer’s rigor with a states- 
man’s breadth of view which should be found in dealing with this 
class of questions in constitutional law. Of this petty method we 
have many specimens; they are found only too easily to-day in 
the volumes of our current reports. 

In order, however, to avoid falling into these narrow and literal 
methods, in order to prevent the courts from forgetting, as Mar- 
shall said, that “it is a constitution we are expounding,” these 
literal precepts about the nature of the judicial task have been 
accompanied by a rule of administration which has tended, in com- 
petent hands, to give matters a very different complexion. 

III. Let us observe the course which the courts, in point of 
fact, have taken, in administering this interesting jurisdiction. 

They began by resting it upon the very simple ground that the 
legislature had only a delegated and limited authority under the 
constitutions; that these restraints, in order to be operative, must 
be regarded as so much law; and, as being law, that they must be 
interpreted and applied by the court. This was put as a mere 
matter of course. The reasoning was simple and narrow. Such 
was Hamilton’s method in the Federalist, in 1788,! while discussing 
the Federal constitution, but on grounds applicable, as he con- 





1 No. 78, first published on May 28, 1788. See Lodge’s edition, pp. xxxvi and xliv. 
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ceived, to all others. So, in 1787, the Supreme Court of North 
Carolina had argued that no Act of the legislature could alter the 
constitution ;! that the judges were as much bound by the constitu- 
tion as by any other law, and any Act inconsistent with it must be 
regarded by them as abrogated. Wilson, in his Lectures at Phila- 
delphia in 1790-1791,? said that the constitution was a supreme 
law, and it was for the judges to declare and apply it; what was sub- 
ordinate must give way; because one branch of the government 
infringed the constitution, it was no reason why another should abet 
it. In Virginia, in 1793, the judges put it that courts were simply to 
look at all the law, including the constitution: they were only to ex- 
pound the law, and to give effect to that part of it which is funda- 
mental.? Patterson, one of the justices of the Supreme Court of 
the United States, in 1795, on the Pennyslvania circuit,* said that 
the constitution is the commission of the legislature; if their Acts 
are not conformable to it, they are without authority. In 1796, in 
South Carolina,® the matter was argued by the court as a bald and 
mere question of conformity to paramount law. And such, in 
1802, was the reasoning of the General Court of Maryland.® 
Finally, in 1803 came Marbury v. Madison,’ with the same severe 
line of argument. The people, it was said, have established written 
limitations upon the legislature; these control all repugnant legis- 
lative Acts; such Acts are not law; this theory is essentially 
attached to a written constitution; it is for the judiciary to say 
what the law is, and if two rules conflict, to say which governs; 
the judiciary are to declare a legislative Act void which conflicts 
with the constitution, or else that instrument is reduced to nothing. 
And then, it was added, in the Federal instrument this power is 
expressly given. 

Nothing could be more rigorous than all this. As the matter 
was put, the conclusions were necessary. Much of this reasoning, 
however, took no notice of the remarkable peculiarities of the situ- 
ation; it went forward as smoothly as if the constitution were a 
private letter of attorney, and the court’s duty under it were pre- 
cisely like any of its most ordinary operations. 

But these simple precepts were supplemented by a very signifi- 





1 Den d. Bayard v. Singleton, 1 Martin, 42. _? Vol i. p. 460. 
8 Kemper v. Hawkins, Va. Cas. 20. 

# Vanhorne’s Lessee v. Dorrance, 2 Dall. 304. 

5 Lindsay v. Com’rs, 2 Bay, 38. 

6 Whittington v. Polk, 1 H. & J. 236. 7 1 Cranch, 137. 
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cant rule of administration, — one which corrected their operation, 
and brought into play large considerations not adverted to in the 
reasoning so far mentioned. In 1811,! Chief Justice Tilghman, of 
Pennsylvania, while asserting the power of the court to hold laws 
unconstitutional, but declining to exercise it in a particular case, 
stated this rule as follows: — 


“For weighty reasons, it has been assumed as a principle in consti- 
tutional construction by the Supreme Court of the United States, by this 
court, and every other court of reputation in the United States, that an 
Act of the legislature is not to be declared void unless the violation of the 
constitution is so manifest as to leave no room for reasonable doubt.” 


When did this rule of administration begin? Very early. We 
observe that it is referred to as thoroughly established in 1811. 
In the earliest judicial consideration of the power of the judiciary 
over this subject, of which any report is preserved,—an odzter 
discussion in Virginia in 1782,2— while the general power of the 
court is declared by other judges with histrionic emphasis, Pendleton, 
the president of the court, in declining to pass upon it, foreshadowed 
the reasons of this rule, in remarking, — 


“ How far this court, in whom the judiciary powers may in some sort be 
said to be concentrated, shall have power to declare the nullity of a law 
passed in its forms by the legislative power, without exercising the power of 
that branch, contrary to the plain terms of that constitution, is indeed a 
deep, important, and, I will add, a tremendous question, the decision of 
which would involve consequences to which gentlemen may not . . . have 
extended their ideas.” 


There is no occasion, he added, to consider it here. In 1793, 
when the General Court of Virginia held a law unconstitutional, 
Tyler, Justice, remarked,’ — 


“But the violation must be plain and clear, or there might be danger 
of the judiciary preventing the operation of laws which might produce 
much public good.” 


In the Federal convention of 1787, while the power of declaring 
laws unconstitutional was recognized, the limits of the power were 
also admitted. In trying to make the judges revise all legislative 
acts before they took effect, Wilson pointed out that laws might be 





1 Com. v. Smith, 4 Bin. 117. 8 Kemper v. Hawkins, Va. Cases, p. 60. 
2 Com. w. Call, 4 Call, 5. 
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dangerous and destructive, and yet not so “ unconstitutional as to 
justify the judges in refusing to give them effect.”! In 1796 Mr. 
Justice Chase, in the Supreme Court of the United States,” said, 
that without then determining whether the court could declare an 
Act of Congress void, “I am free to declare that I will never exer- 
cise it but in a very clear case.” And in 1800, in the same court,’ 
as regards a statute of Georgia, Mr. Justice Patterson, who had 
already, in 1795, on the circuit, held a legislative Act of Pennsylvania 
invalid, said that in order to justify the court in declaring any law 
void, there must be “a clear and unequivocal breach of the Consti- 
tution, not a doubtful and argumentative implication.” 

In 1808 in Georgia‘ it was strongly put, in a passage which has 
been cited by other courts with approval. In holding an Act con- 
stitutional, Mr. Justice Charlton, for the court, asserted this power, 
as being inseparable from the organization of the judicial department. 
But, he continued, in what manner should it be exercised? 


“No nice doubts, no critical exposition of words, no abstract rules of 
interpretation, suitable in a contest between individuals, ought to be 
resorted to in deciding on the constitutional operation of a statute. “This 
violation of a constitutional right ought to be as obvious to the compre- 
hension of every one as an axiomatic truth, as that the parts are equal to 
the whole. I shall endeavor to illustrate this: the first section of the 
second article of the constitution declares that the executive function 
shall be vested in the governor. Now, if the legislature were to vest the 
executive power in a standing committee of the House of Representatives, 
every mind would at once perceive the unconstitutionality of the statute. 
The judiciary would be authorized without hesitation to declare the Act 
unconstitutional. But when it remains doubtful whether the legislature 
have or have not trespassed on the constitution, a conflict ought to be 
avoided, because there is a possibility in such a case of the constitution 
being with the legislature.” 


In South Carolina, in 1812,5 Chancellor Waties, always distin- 
guished for his clear assertion of the power in the judiciary to 
disregard unconstitutional enactments, repeats and strongly reaf- 
firms it: — 


“T feel so strong a sense of this duty that if a violation of the consti- 
tution were manifest, I should not only declare the Act void, but I should 





1 5 Ell. Deb. 344. 4 Grimball v. Ross, Charlton, 175. 
2 Ware v. Hylton, 3 Dall.171. 5 Adm’rs of Byrne v. Adm’rs of Stewart, 3 Des. 466. 
8 Cooper v. Telfais, 4 Dall. 14. 
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think I rendered a more important service to my country than in dis- 
charging the ordinary duties of my office for many years. . . . But while I 
assert this power and insist on its great value to the country, I am not 
insensible of the high deference due to legislative authority. It is supreme 
in all cases where it is not restrained by the constitution ; and as it is the 
duty of legislators as well as judges to consult this and conform their acts 
to it, so it should be presumed that all their acts do conform to it unless 
the contrary is manifest. This confidence is necessary to insure due, 
obedience to its authority. If this be frequently questioned, it must 
tend to diminish the reverence for the laws which is essential to the 
public safety and happiness. I am not, therefore, disposed to examine 
with scrupulous exactness the validity of a law. It would be unwise on 
another account. The interference of the judiciary with legislative Acts, 
if frequent or on dubious grounds, might occasion so great a jealousy ofé 
this power and so general a prejudice against it as to lead to measures 
ending in the total overthrow of the independence of the judges, and sog 
of the best preservative of the constitution. The validity of the law 
ought not then to be questioned unless it is so obviously repugnant to 
the constitution that when pointed out by the judges, all men of sense 
and,reflection in the community may perceive the repugnancy. By such 
a cautious exercise of this judicial check, no jealousy of it will be excited, 
the public confidence in it will be promoted, and its salutary effects bes 
justly and fully appreciated.” ? 





1 This well-known rule is laid down by Cooley (Const. Lim., 6th ed., 216), and sup- 
ported by emphatic judicial declarations and by a long list of citations from all parts 
of the country. In Ogden v. Saunders, 12 Wheat. 213 (1827), Mr. Justice Washington, 
after remarking that the question was a doubtful one, said: “ If I could rest my opinion 
in favor of the constitutionality of the law. . . on no other ground than this doubt, so felt 
and acknowledged, that alone would, in my estimation, be a satisfactory vindication of 
it. It is but a decent respect due to the . . . legislative body by which any law is passed, to 
presume in favor of its validity, until its violation of the constitution is proved beyond 
all reasonable doubt. This has always been the language of this court when that sub- 
ject has called for its decision ; and I know it expresses the honest sentiments of each 
and every member of this bench.” In the Sinking Fund Cases, 99 U. S. 700 (1878), 
Chief Justice Waite, for the court, said : “ This declaration [that an Act of Congress is 
unconstitutional] should never be made except ina clear case. Every possible presump- 
tion is in favor of the validity of a statute, and this continues until the contrary is 
shown beyond a rational doubt. One branch of the government cannot encroach on 
the domain of another without danger. The safety of our institutions depends in no 
small degree on a strict observance of this salutary rule.” In Wellington ef a/., Peti- 
tioners, 16 Pick. 87 (1834), Chief Justice Shaw, for the court, remarked that it was 
proper “ to repeat what has been so often suggested by courts of justice, that when called 
upon to pronounce the invalidity of an Act of legislation [they will] never declare a 
statute void unless the nullity and invalidity of the Act are placed, in their judgment, 
beyond reasonable doubt.” In Com. v. Five Cents Sav. Bk., § Allen, 428 (1862), Chief 
Justice Bigelow, for the court, said: “It may be well to repeat the rule of exposition 
which has been often enunciated by this court, that where a statute has been passed 
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IV. I have accumulated these citations and run them back to 
the beginning, in order that it may be clear that the rule in ques- 
tion is something more than a mere form of language, a mere ex- 
pression of courtesy and deference. It means far more than that. 
The courts have perceived with more or less distinctness that this 
exercise of the judicial function does in truth go far beyond the 
simple business which judges sometimes describe. If their duty 
were in truth merely and nakedly to ascertain the meaning of 
the text of the constitution and of the impeached Act of the 
legislature, and to determine, as an academic question, whether in 





with all the forms and solemnities required to give it the force of law, the presumption 
is in favor of its validity, and that the court will not declare it to be . . . void unless its 
invalidity is established beyond reasonable doubt.” And he goes on to state a corollary 
of this “ well-established rule.” In Zx parte M’Collum, 1 Cow. p. 564 (1823), Cowen, J. 
(for the court), said : “ Before the court will deem it their duty to declare an Act of the 
legislature unconstitutional, a case must be presented in which there can be no rational 
doubt.” Inthe People v. The Supervisors of Orange, 17 N. Y. 235 (1858), Harris, J. (for 
the court), said: “A legislative Act is not to be declared void upon a mere conflict of 
interpretation between the legislative and the judicial power. Before proceedjng to 
annul, by judicial sentence, what has been enacted by the law-making power, it should 
clearly appear that the Act cannot be supported by any reasonable intendment or allow- 
able presumption.” In Perry v. Keene, 56 N. H. 514, 534 (1876), Ladd, J. (with the 
concurrence of the rest of the court), said: “ Certainly it is not for the court to shrink 
from the discharge of a constitutional duty; but, at the same time, it is not for this 
branch of the government to set an example of encroachment upon the province of the 
others. It is only the enunciation of a rule that is now elementary in the American 
States, to say that before we can declare this law unconstitutional, we must be fully 
satisfied — satisfied beyond a reasonable doubt — that the purpose for which the tax is 
authorized is private, and not public.” In The Cincinnati, etc., Railroad Company, 
1 Oh. St. 77 (1852), Ranney, J. (for the court), said: “ While the right and duty of 
interference in a proper case are thus undeniably clear, the principles by which a court 
should be guided in such an inquiry are equally clear, both upon principle and author- 
ity. . . . It is only when manifest assumption of authority and clear incompatibility be- 
tween the constitution and the law appear, that the judicial power can refuse to execute 
it. Such interference can never be permitted in a doubtful case. And this results from the 
very nature of the question involved in the inquiry. . . . The adjudged cases speak a uni- 
form language on this subject... . An unbroken chain of decisions to the same effect is to 
be found in the State courts.” In Syndics of Brooks v. Weyman, 3 Martin (La.), 9, 12 
(1813), it was said by the court: “ We reserve to ourselves the authority to declare null 
any legislative Act which shall be repugnant to the constitution ; but it must be mani- 
festly so, not susceptible of doubt.” (Cited with approval in Johnson v. Duncan, Ib. 
539-) In Cotton v. The County Commissioners, 6 Fla. 610 (1856), Dupont, J. (for 
the court), said: “It is a most grave and important power, not to be exercised lightly 
or rashly, nor in any case where it cannot be made plainly to appear that the legislature 
has exceeded its powers. If there exist upon the mind of the court a reasonable doubt, 
that doubt must be given in favor of the law. . . . In further support of this position may 
be cited any number of decisions by the State courts. ... If there be one to be found 
which constitutes an exception to the general doctrine, it has escaped our search.” 
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the court’s judgment the two were in conflict, it would, to be sure, 
be an elevated and important office, one dealing with great mat- 
ters, involving large public considerations, but yet a function far 
simpler than it really is. Having ascertained all this, yet there re- 
mains a question — the really momentous question — whether, after 
all, the court can disregard the Act. It cannot do this as a mere 
matter of course, — merely because it is concluded that upon a 
just and true construction the law is unconstitutional. That is 
precisely the significance of the rule of administration that the 
courts lay down. It can only disregard the Act when those who 
have the right to make laws have not merely made a mistake, but 
have made a very clear one, —so clear that it is not open to rational 
question. That is the standard of duty to which the courts bring 
legislative Acts; that is the test which they apply, — not merely 
their own judgment as to constitutionality, but their conclusion as 
to what judgment is permissible to another department which the 
constitution has charged with the duty of making it. This rule 
recognizes that, having regard to the great, complex, ever-unfolding 
exigencies of government, much which will seem unconstitutional to 
one man, or body of men, may reasonably not seem so to another; 
that the constitution often admits of different interpretations; that 
there is often a range of choice and judgment; that in such cases the 
constitution does not impose upon the legislature any one specific 
opinion, but leaves open this range of choice; and that whatever 
choice is rational is constitutional. This is the principle which the 
rule that I have been illustrating affirms and supports. The mean- 
ing and effect of it are shortly and very strikingly intimated by a 
remark of Judge Cooley, to the effect that one who is a member of 
a legislature may vote against a measure as being, in his judgment,} 
unconstitutional; and, being subsequently placed on the bench, 
when this measure, having been passed by the legislature in spite 
of his opposition, comes before him judicially, may there find it his 
duty, although he has in no degree changed his opinion, to declare 


it constitutional. 


Will any one say, You are over-emphasizing this matter, and 
making too much turn upon the form of a phrase? No, I think 
not. I am aware of the danger of doing that. But whatever may 
be said of particular instances of unguarded or indecisive judicial 
language, it does not appear to me possible to explain the early, 


FF 
1 Const. Lim., 6th ed., 68; cited with approval by Bryce, Am. Com., Ist ed., i. 431. 
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constant, and emphatic statements upon this subject on any slight 
ground. The form of it is in language too familiar to courts, 
having too definite a meaning, adopted with too general an agree- 
ment, and insisted upon quite too emphatically, to allow us to think 
it a mere courteous and smoothly transmitted platitude. It has 
had to maintain itself against denial and dispute. Incidentally, 
Mr. Justice Gibson disputed it in 1825, while denying the whole 
power to declare laws unconstitutional.! If there be any such 
power, he insisted (page 352), the party’s rights “‘ would depend, not 
on the greatness of the supposed discrepancy with the constitution, 
but on the existence of any discrepancy at all.” But the majority 
of the court reaffirmed their power, and the qualifications of it, with 
equal emphasis. This rule was also denied in 1817 by Jeremiah 
Mason, one of the leaders of the New England bar, in his argument 
of the Dartmouth College case, at its earlier stage, in New Hamp- 
shire.2_ He said substantially this: “An erroneous opinion still 
prevails to a considerable extent, that the courts . . . ought to 
act ... with more than ordinary deliberation, . . . that they 
ought not to declare Acts of the legislature unconstitutional 
unless they come to their conclusion with absolute certainty, ... 
and where the reasons are so manifest that none can doubt.” 
He conceded that the courts should treat the legislature “with 
great decorum, ... but . . . the final decision, as in other cases, 
must be according to the unbiassed dictate of the understanding.” 
Legislative Acts, he said, require for their passage at least a majority 
of the legislature, and the reasons against the validity of the Act 
cannot ordinarily be so plain as to leave no manner of doubt. The 
rule, then, really requires the court to surrender its ices 
“Experience shows that (1 (legislatures are )in) the constan (habit of 
exerting their power to its utmost extent. on the courts retire, 
whenever a plausible ground of doubt can be suggested, the legis- 
lature will absorb all power.) Such was his argument. But not- 
withstanding this, the Supreme Court of New Hampshire declared 
that they could not act without “a clear and strong conviction ;” 
and on error, in 1819, Marshall, in his celebrated opinion at Wash- 
ington, declared, for the court, “ that in no doubtful case would it 
pronounce a legislative Act to be contrary to the Constitution.” ' 
Again, when the great Charles River Bridge Case® was before 
the Massachusetts courts, in 1829, Daniel Webster, arguing, together 





1 Eakin v. Raub, 12 S. & R. 330. 3 7 Pick. 344. 
2 Farrar’s Rep. Dart. Coll. Case, 36. 
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with Lemuel Shaw, for the plaintiff, denied the existence or propriety 
of this rule. Allsuch cases, he said (p. 442,) involve some doubt; it 
is not to be supposed that the legislature will pass an Act palpably 
unconstitutional. The correct ground is that the court will interfere 
when a case appearing to be doubtful is made out to be clear. Be- 
sides, he added, “ members of the legislature sometimes vote for a 
law, of the constitutionality of which they doubt, on the consideration , 
that the question may be determined by the judges.” This Act 
passed in the House of Representatives by a majority of five or six. 


‘We could show, if it were proper, that more than six members voted 
for it because the unconstitutionality of it was doubtful ; leaving it to this 
court to determine the question. If the legislature is to pass a law because 
its unconstitutionality is doubtful, and the judge is to hold it valid because 
its unconstitutionality is doubtful, in what a predicament is the citizen 
placed! The legislature pass it de dene esse; if the question is not met 
and decided here on principle, responsibility rests nowhere. . . . It is the 
privilege of an American judge to decide on constitutional questions. . . . 
Judicial tribunals are the only ones suitable for the investigation of difficult 
questions of private right.” 


But the court did not yield to this ingenious attempt to turn 
them into a board for answering legislative conundrums. Instead 
of deviating from the line of their duty for the purpose of correct- 
ing errors of the legislature, they held that body to its own duty 
and its own responsibility. “ Such a declaration,” said Mr. Justice 
Wilde in giving his opinion, “should never be made but when the 
case is clear and manifest to all intelligent minds. We must assume 
that the legislature have done their duty, and we must respect 
their constitutional rights and powers.” Five years later, Lemuel 
Shaw, who was Webster’s associate counsel in the case last men- 
tioned, being now Chief Justice of Massachusetts, in a case? 
where Jeremiah Mason was one of the counsel, repeated with much 
emphasis “ what has been so often suggested by courts of justice, 
that . . . courts will . . . never declare a statute void unless the 
nullity and invalidity are placed beyond reasonable doubt.” 

A rule thus powerfully attacked and thus explicitly maintained, 
must be treated as having been deliberately meant, both as regards 
its substance and its form. As to the form of it, it is the more 
calculated to strike the attention because it marks a familiar and 
important discrimination, of daily application in our courts, in situ- 





1 Wellington, Petr., 16 Pick. 87. 
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ations where the rights, the actions, and the authority of different 
departments, different officials, and different individuals have to be 
harmonized. It is a distinction and a test, it may be added, that 
come into more and more prominence as our jurisprudence grows 
more intricate and refined. In one application of it, as we all know, 
it is constantly resorted to in the criminal law in questions of self- 
defence, and in the civil law of tort in questions of negligence, — 
in answering the question what might an individual who has a 
right and perhaps a duty of acting under given circumstances, 
reasonably have supposed at that time to be true? It is the dis- 
crimination laid down for settling that difficult question of a soldier’s 
responsibility to the ordinary law of the land when he has acted 
under the orders of his military superior. ‘“ He may,” says Dicey, 
in his “ Law of the Constitution,” ! “as it has been well said, be 
liable to be shot by a court-martial if he disobeys an order, and to 
be hanged by a judge and jury if he obeys it. . . . Probably,” he 
goes on, quoting with approval one of the books of Mr. Justice 
Stephen, “ . . . it would be found that the order ofa military superior 
would justify his inferiors in executing any orders for giving which 
they might fairly suppose their superior officer to have good rea- 
sons. . . . The only line that presents itself to my mind is that a 
soldier should be protected by orders for which he might reason- 
ably believe his officer to have good grounds.”? This is the distinc- 
tion adverted to by Lord Blackburn in a leading modern case in 
the law of libel. “When the court,” he said, “come to decide 
whether a particular set of words . . . are or are not libellous, they 
have to decide a very different question from that which they have 
to decide when determining whether another tribunal . . . might 
not unreasonably hold such words to be libellous.” It is the same 
discrimination upon which the verdicts of juries are revised every 
day in the courts, as in a famous case where Lord Esher applied it 
a few years ago, when refusing to set aside a verdict. It must 
appear, he said, “that reasonable men could not fairly find as the | 
jury have done. . . . It has been said, indeed, that the difference — 





1 3d ed., 279-281. 

2 It was so held in Riggs v. State, 3 Cold. 85 (Tenn., 1866), and United States v. Clark, 
31 Fed. Rep. 710 (U. S. Circ. Ct., E. Dist. Michigan, 1887, Brown, J.). I am indebted 
for these cases to Professor Beale’s valuable collection of Cases on Criminal Law 
(Cambridge, 1893). The same doctrine is laid down by Judge Hare in 2 Hare, Am. 
Const. Law, 920. 

8 Cap. & Counties Bank v. Henty, 7 App. Cas., p. 776. 

* Belt v. Lawes, Thayer’s Cas. Ev. 177, n. 
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between [this] rule and the question whether the judges would 
have decided the same way as the jury, is evanescent, and the solu- 
tion of both depends on the opinion of the judges. The last part 
of the observation is true, but the mode in which the subject is 
approached makes the greatest difference. To ask ‘ Should we 
have found the same verdict,’ is surely not the same thing as to 
ask whether there is room for a reasonable difference of opinion.” 
In like manner, as regards legislative action, there is often that ulti- 
mate question, which was vindicated for the judges in a recent 
highly important case in the Supreme Court of the United States,} 
viz., that of the reasonableness of a legislature’s exercise of its most 
undoubted powers; of the permissible limit of those powers. Ifa 
legislature undertakes to exert the taxing power, that of eminent 
domain, or any part of that vast, unclassified residue of legislative 
authority which is called, not always intelligently, the police power, 
this action must not degenerate into an irrational excess, so as to 
become, in reality, something different and forbidden, —e. g., the 


depriving people of their property without due process of law; and — 


whether it does so or not, must be determined by the judges.? But 
in such cases it is always to be remembered that the judicial question 
is a secondary one. The legislature in determining what shall be 
done, what it is reasonable to do, does not divide its duty with the 
judges, nor must it conform to their conception of what is prudent or 
reasonable legislation. The judicial function is merely that of fixing 
the outside border of reasonable legislative action, the boundary 
beyond which the taxing power, the power of eminent domain, police 
power, and legislative power in general, cannot go without violating 
the prohibitions of the constitution or crossing the line of its grants. 





1 Chic. &c. Ry. Co. v. Minnesota, 134 U.S. 418. The question was whether a statute 
providing for a commission to regulate railroad charges, which excluded the parties 
from access to the courts for an ultimate judicial revision of the action of the commis- 
sion, was constitutional. 

2 Compare Law and Fact in Jury Trials, 4 Harv. Law Rev. 167, 168. 

8 There is often a lack of discrimination in judicial utterances on this subject, — as if 
it were supposed that the legislature had to conform to the judge’s opinion of reason- 
ableness in some other sense than that indicated above. The true view is indicated by 
Judge Cooley in his Principles of Const. Law, 2d ed., 57, when he says of a particular 
question : “ Primarily the determination of what is a public purpose belongs to the iegis- 
lature, and its action is subject to no review or restraint so long as it is not manifestly 
colorable. All cases of doubt must be solved in favor of the validity of legislative action, 
for the obvious reason that the question is legislative, and only becomes judicial when 
there is a plain excess of legislative authority. A court can only arrest the proceedings 
and declare a levy void when the absence of public interest in the purpose for which 
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It must indeed be studiously remembered, in judicially apply- 
ing such a test as this of what a legislature may reasonably 
think, that virtue, sense, and competent knowledge are always to 
be attributed to that body. The conduct of public affairs must 
always go forward upon conventions and assumptions of that sort. 
“It is a postulate,” said Mr. Justice Gibson, “in the theory of our 
government . . . that the people are wise, virtuous, and compe-t 
tent to manage their own affairs.”! “It would be indecent in the 
extreme,” said Marshall, C. J.,2 “upon a private contract between 
two individuals to enter into an inquiry respecting the corruption 
of the sovereign power of a State.” And so in a court’s revision 
of legislative acts, as in its revision of a jury’s acts, it will always 
assume a duly instructed body; and the question is not merely 
what persons may rationally do who are such as we often see, in 
point of fact, in our legislative bodies, persons untaught it may 
be, indocile, thoughtless, reckless, incompetent, — but what those 
other persons, competent, well-instructed, sagacious, attentive, 
intent only on public ends, fit to represent a self-governing people, 
such as our theory of government assumes to be carrying on our 
public affairs, — what such persons may reasonably think or do, 
what is the permissible view forthem. If, for example, what is pre- 
sented to the court be a question as to the constitutionality of an 
Act alleged to be ex post facto, there can be no assumption of igno- 
rance, however probable, as to anything involved in a learned or 
competent discussion of that subject. And so of the provisions 
about double jeopardy, or giving evidence against one’s self, or 
attainder, or jury trial. The reasonable doubt, then, of which our 
judges speak is that reasonable doubt which lingers inthe mind of 
a competent and duly instructed person who has carefully applied 
his faculties tothe question. The rationally permissible opinion of 
which we have been talking is the opinion reasonably allowable to 
such a person as this. 





the funds are to be raised is so clear and palpable as to be perceptible to any mind at 
first blush.” And again, on another question, by the Supreme Court of the United States, 
Waite, C. J., in Terry v. Anderson, 95 U. S. p. 633: “In all such cases the question is 
one of reasonableness, and we have therefore only to consider whether the time allowed 
in this Statute [of Limitations] is, under all the circumstances, reasonable. Of that the 
legislature is primarily the judge; and we cannot overrule the decision of that depart- 
ment of the government, unless a palpable error has been committed.” See Pickering 
Phipps v. Ry. Co.,66 Law Times Rep. 721 (1892), and a valuable opinion by Ladd, J., in 
Perry v. Keene, 56 N. H. 514 (1876). 
1 Eakin v. Raub, 12 S. & R., p. 355. 2 Fletcher v. Peck, 6 Cr., p. 131. 
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The ground on which courts lay down this test of a reasonable 
doubt for juries in criminal cases, is the great gravity of affecting» 
a man with crime. The reason that they lay it down for them- 
selves in reviewing the civil verdict of a jury is a different one, 
namely, because they are revising the work of another departmenty 
charged with a duty of its own, — having themselves no right to 
undertake ¢ha¢ duty, no right at all in the matter except to hold 
the other department within the limit of a reasonable interpreta- 
tion and exercise of its powers. The court must not, even nega- 
tively, undertake to pass upon the facts in-jury cases. The reason 
that the same rule is laid down in regard to revising legislative 
acts is neither the one of these nor the other alone, but it is both. 
The courts are revising the work of a co-ordinate department, 
and must not, even negatively, undertake to legislate. And, 
again, they must not act unless the case is so very clear, because 
the consequences of setting aside legislation may be so serious. 

If it be said that the case of declaring legislation invalid is dif- 
ferent from the others because the ultimate question here is one of 
the construction of a writing; that this sort of question is always 
a court’s question, and that it cannot well be admitted that there 
should be two legal constructions of the same instrument; that 
there is a right way and a wrong way of construing it, and only one 
right way; and that it is ultimately for the court to say what the 
right way is, — this suggestion appears, at first sight, to have much 
force. But really it begs the question. Lord Blackburn’s opinion 
in the libel case! related to the construction of a writing. The 
doctrine which we are now considering is this, that in dealing with 
the legislative action of a co-ordinate department, a court cannot 
always, and for the purpose of all sorts of questions, say that there 
is but one right and permissible way of construing the constitution. 
When a court is interpreting a writing merely to ascertain or 
apply its true meaning, then, indeed, there is but one meaning 
allowable ; namely, what the court adjudges to be its true meaning. 
But when the ultimate question is not that, but whether certain 
acts of another department, officer, or individual are legal or per- 
missible, then this is not true. In the class of cases which we 
have been considering, the ultimate question is not what is the trues 
meaning of the constitution, but whether legislation is sustainable 
or not. 





1 Cap. & Count. Bank v. Henty, 7 App. Cas. 741. 
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It may be suggested that this is not the way in which the judges 
in fact put the matter ; ¢. g., that Marshall, in McCulloch v. Mary- 
land,! seeks to establish the court’s own opinion of the constitu- 
tionality of the legislation establishing the United States Bank. 
But in recognizing that this is very often true, we must remember 
that where the court is sustaining an Act, and finds it to be consti- 
tutional in its own opinion, it is fit that this should be said, and 
that such a declaration is all that the case calls for; it disposes 
of the matter. But it is not always true; there are many cases 
where the judges sustain an Act because they are in doubt about it; 
where they are not giving their own opinion that it is constitu- 
tional, but are merely leaving untouched a determination of the 
legislature; as in the case where a Massachusetts judge concurred 
in the opinion of his brethren that a legislative Act was “ compe- 
tent for the legislature to pass, and was not unconstitutional,” 
‘upon the single ground that the Act is not so clearly unconstitu-s 
tional, its invalidity so free from reasonable doubt, as to make it 
the duty of the judicial department, in view of the vast interests 
involved in the result, to declare it void.” 2, The constant declara- 
tion of the judges that the question for them is not one of the mere 
and simple preponderance of reasons for or against, but of what 
is very plain and clear, clear beyond a reasonable doubt, — this 
declaration is really a steady announcement that their decisions in 
support of the constitutionality of legislation do not, as of course, 
import their own opinion of the true construction of the constitu- 
tion, and that the strict meaning of their words, when they hold 
an Act constitutional, is merely this, — not unconstitutional beyond 
a reasonable doubt. It may be added that a sufficient explanation 
is found here of some of the decisions which have alarmed many 
people in recent years, — as if the courts were turning out but a 
broken reed.2 Many more such opinions are to be expected, for, 
while legislatures are often faithless to their trust, judges some- 
times have to confess the limits of their own power. 

It all comes back, I think, to this. The rule under discussion 





1 4 Wheat. 316. 

2 Per Thomas, J., the Opinion of Justices, 8 Gray, p. 21. 

8 “Tt matters little,” says a depressed, but interesting and incisive writer, in com- 
menting, in 1885, upon the Legal Tender decisions of the Supreme Court of the United 
States, ‘for the court has fallen, and it is not probable it can ever again act as an effect- 
ive check upon the popular will, or should it attempt to do so, that it can prevail.” 
The “ Consolidation of the Colonies,” by Brooks Adams, 55 Atlantic Monthly, 307. 
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has in it an implied recognition that the judicial duty now in ques- 
tion touches the region of political administration, and is qualified 
by the necessities and proprieties of administration. If our doc- 
trine of constitutional law — which finds itself, as we have seen, in 
the shape of a narrowly stated substantive principle, with a rule of 
administration enlarging the otherwise too restricted substantive 
rule— admits now of a juster and simpler conception, that is a 
very familiar situation in the development of law. What really 
took place in adopting our theory of constitutional law was this: 
we introduced for the first time into the conduct of government 
through its great departments a judicial sanction, as among these 
departments, — not full and complete, but partial. The judges 
were allowed, indirectly and in a degree, the power to revise the 
action of other departments and to pronounce it null. In simple 
truth, while this is a mere judicial function, it involves, owing to the 
subject-matter with which it deals, taking a part, a secondary part, 
in the political conduct of government. If that be so, then the 
judges must apply methods and principles that befit their task. 
‘In such a work there can be no permanent or fitting modus vivendt 
between the different departments unless each is sure of the full 
co-operation of the others, so long as its own action conforms to any 
reasonable and fairly permissible view of its constitutional power. 
The ultimate arbiter of what is rational and permissible is indeed 
always the courts, so far as litigated cases bring. the question 
before them. This leaves to our courts a great and stately juris- 
diction. It will only imperil the whole of it if it is sought to give 
them more. They must not step into the shoes of the law-maker, 
or be unmindful of the hint that is found in the sagacious remark 
: an English bishop nearly two centuries ago, quoted lately from 
r. Justice Holmes!: — 


“Whoever hath an absolute authority to interpret any written or 
spoken laws, it is he who is truly the lawgiver, to all intents and purposes, 
and not the person who first wrote or spoke them.” ? 





1 By Professor Gray in 6 Harv. Law Rev. 33, n., where he justly refers to the remark 
as showing “that gentlemen of the short robe have sometimes grasped fundamental 
legal principles better than many lawyers.” 

2 Bishop Hoadly’s Sermon preached before the King, March 31, 1717, on “ The 
Nature of the Kingdom or Church of Christ.” London: James Knapton, 1717. It 
should be remarked that Bishop Hoadly is speaking of a situation where the supposed 
legislator, after once issuing his enactment, never interposes. That is not strictly the 
case in hand; yet we may recall what Dicey says of amending the constitution of the 
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V. Finally, let me briefly mention one or two discriminations 
which are often overlooked, and which are important in order to a 
clear understanding of the matter. Judges sometimes have occa- 
sion to express an opinion upon the constitutionality of a statute, 
when the rule which we have been considering has no application, 
or a different application from the common one. There are at least 
three situations which should be distinguished: (1) where judges 
pass upon the validity of the acts of a co-ordinate department; (2) 
where they act as advisers of the other departments; (3) where 
as representing a government of paramount authority, they deal 
with acts of a department which is not co-ordinate. 

(1) The case of a court passing upon the validity of the act 
of a co-ordinate department is the normal situation, te which the 
previous observations mainly apply. I need say no more about 
that. 

(2) As regards the second case, the giving of advisory opinions, 
this, in reality, is not @1e exercise of the judicial function at all, 
and the opinions thus given have not the quality of judicial au- 
thority! A single exceptional and unsupported opinion upon this 
subject, in the State. of Maine, made at a time of great political 
excitement,” and a doctrine in the State of Colorado, founded upon 
considerations peculiar to the constitution of that State,’ do not 





United States: “‘ The sovereign of the United States has been roused to serious action 
but once during the course of ninety years. It needed the thunder of the Civil War to 
break his repose, and it may be doubted whether anything short of impending revolu- 
tion will ever again arouse him to activity. But a monarch who slumbers for years is 
like a monarch who does not exist. A federal constitution is capable of change, but, 
for all that, a federal constitution is apt to be unchangeable.” 

1 Com. v. Green, 12 Allen, p. 163; Taylor v. Place, 4 R. L., p. 362. See Thayer’s 
Memorandum on Advisory Opinions (Boston, 1885), Jameson, Const. Conv., 4th. ed., 
Appendix, note ¢, p. 667, and a valuable article by H. A. Dubuque, in 24 Am. Law 
Rev. 369, on “ The Duty of Judges as Constitutional Advisers.” 

2 Opinion of Justices, 70 Me., p. 583 (1880). Contra, Kent, J., in 58 Me., p. 573 
(1870): “It is true, unquestionably, that the opinions given under a requisition like this 
have no judicial force, and cannot bind or control the action of any officer of any depart- 
ment. They have never been regarded as binding on the body asking for them.” And 
so Tapley, J., ibid, p. 615: “ Never regarding the opinions thus formed as conclusive, 
but open to review upon every proper occasion ;” and Libby, J., in 72 Me., p. 562-3 
(1881) : “‘ Inasmuch as any opinion now given can have no effect if the matter should 
be judicially brought before the court by the proper process, and lest, in declining to 
answer, I may omit the performance of a constitutional duty, I will very briefly express 
my opinion upon the question submitted.” Walton, J., concurred; the other judges 
said nothing on this point. 

8 Jn re Senate Bill, 12 Colo. 466, — an opinion which seems to me, in some respects 
ill considered. , 

20 
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call for any qualification of the general remark, that such opinions, 
given by our judges, — like that well-known class of opinions given 
by the judges in England when advising the House of Lords, 
which suggested our own practice, — are merely advisory, and in 
no sense authoritative judgments.! Under our constitutions such 
Opinions are not generally given. In the six or seven States where 
the constitutions provide for them, it is the practice to report these 
opinions among the regular decisions, much as the responses of 
the judges in Queen Caroline’s Case, and in MacNaghten’s Case, 
in England, are reported, and sometimes cited, as if they held equal 
rank with true adjudications. As regards such opinions, the scru- 
ples, cautions, and warnings of which I have heen speaking, and 
the rule about a reasonable doubt, which we have seen emphasized 
by the courts as regards judicial decisions upon the constitution- 
ality of laws, have no application. What is asked for is the judge’s 
own opinion. 

(3) Under the third head come the questions arising out of the 
existence of our double system, with two written constitutions, and 
two governments, one of which, within its sphere, is of higher 
authority than the other. The relation to the States of the para- 
mount government as a whole, and its duty in all questions involv- 
ing the powers of the general government to maintain that power 
as against the States in its fulness, seem to fix also the duty of 
each of its departments; namely, that of maintaining this para- 
mount authority in its true and just proportions, to be determined 
by itself. If a State legislature passes a law which is impeached 
in the due course of litigation before the national courts, as being 
in conflict with the supreme law of the land, those courts may have 
to ask themselves a question different from that which would be 
applicable if the enactments were those of a co-ordinate department. 
When the question relates to what is admitted not to belong to the 
national power, then whoever construes a State constitution, whether 
the State or national judiciary, must allow to that legislature the full 
range of rational construction. But when the question is whether 
State action be or be not conformable to the paramount constitu- 
tion, the supreme law of the land, we have a different matter in 
hand. Fundamentally, it involves the allotment of power between 
the two governments, — where the line is to be drawn. True, the 
judiciary is still debating whether a ‘egislature has transgressed its 





1 Macqueen’s Pract. Ho. of Lords, pp. 49, 50. 








a 


ne SRE A RAL IOT 











ns 





ee 


oo Sind naa ei 








AMERICAN DOCTRINE OF CONSTITUTIONAL LAW. 155 


limit; but the departments are not co-ordinate, and the limit is 
at a different point. The judiciary now speaks as representing 
a paramount constitution and government, whose duty it is, in all 
its departments, to allow to that constitution nothing less than its 
just and true interpretation; and having fixed this, to guard it 
against any iuroads from without. 

I have been speaking of the national judiciary. As to how the 
State judiciary should treat a question of the conformity of an Act 
of their own legislature to the paramount constitution, it has been 
plausibly said that they should be governed by the same rule that 
the Federal courts would apply. Since an appeal lies to the Fed- 
eral courts, these two tribunals, it has been said, should proceed on 
the same rule, as being parts of one system. But under the Judiciary 
Act an appeal does not lie from every decision; it only lies when 
the State law is sustained below. It would perhaps be sound on 
general principles, even if an appeal were allowed in all cases, here 
also to adhere to the general rule that judges should follow any per- 
missible view which the co-ordinate legislature has adopted. At 
any rate, under existing legislation it seems proper in the State 
court to do this, for the practical reason that this is necessary in 
order to preserve the right of appeal. 


The view which has thus been presented seems to me highly 
important. I am not stating a new doctrine, but attempting to 
restate more exactly and truly an admitted one. If what I have 
said be sound, it is greatly to be desired that it should be more 
emphasized by our courts, in its full significance. It has been 
often remarked that private rights are more respected by the legis- 
latures of some countries which have no written constitution, than 
by ours. No doubt our doctrine of constitutional law has had a 
tendency to drive out questions of justice and right, and to fill the 
mind of legislators with thoughts of mere legality, of what the 
constitution allows. And moreover, even in the matter of legality, 
they have felt little responsibility; if we are wrong, they say, the 





1 Gibson, J., in Eakin v. Raub, 12 S. & R., p. 357. Compare Ib., p. 352. The same 
result is reached by the court, on general principles, in the Tonnage Tax Cases, 62 Pa. 
St. 286: “ A case of simple doubt should be resolved favorably to the State law, leav- 
ing the correction of the error, if it be one, to the Federal judiciary. The presumption 
in favor of a co-ordinate branch of the State government, the relation of her courts to 
the State, and, above all, the necessity of preserving a financial system so vital to her 
welfare, demand this at our hands” (Agnew, J., for the court). 
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courts will correct it! If what I have been saying is true, the safe 
and permanent road towards reform is that of impressing upon our 
people a far stronger sense than they have of the great range of 
possible harm and evil that our system leaves open, and must leave 
open, to the legislatures, and of the clear limits of judicial power ; 
so that responsibility may be brought sharply home where it be- 
longs. The checking and cutting down of legislative power, by 
numerous detailed prohibitions in the constitution, cannot be 
accomplished without making the government petty and incom- 
petent. This process has already been carried much too far in 
some of our States. Under no system can the power of courts go 
far to save a people from ruin; our chief protection lies elsewhere. 
If this be true, it is of the greatest public importance to put the 
matter in its true light.? 

Fames B. Thayer. 


CAMBRIDGE. 





1 “ A singular result of the importance of constitutional interpretation in the Ameri- 
can government .. . is this, that the United States legislature has been very largely 
occupied in purely legal discussions. . . . Legal issues are apt to dwarf and obscure 
the more substantially important issue of principle and policy, distracting from these 
latter the attention of the nation as well as the skill of congressional debaters.” — 1 Bryce, 
Am. Com., Ist ed., 377. On page 378 he cites one of the best-known writers on con- 
stitutional law, Judge Hare, as saying that “In the refined and subtle discussion 
which ensues, right is too often lost sight of, or treated as if it were synonymous with 
might. It is taken for granted that what the constitution permits it also approves, 
and that measures which are legal cannot be contrary to morals.” See also Ib., 410. 

2 La volonté populaire: tel est, dans les pays libres de l’ancien et du Nouveau 
Monde, la source et la fin de tout pouvoir. Tant qu’elle est saine, les nations prospé- 
rent malgré les imperfections et les lacunes de leurs institutions ; si le bon sens fait dé- 
faut, si les passions l’emportent, les constitutions les plus parfaites, les lois les plus sages, 
sont impuissantes. La maxime d’un ancien: guid leges sine moribus ? est, en somme, 
le dernier mot de la science politique. — Ze Systdme Judiciaire de la Grande Bretagne, 
by le Comte de Franqueville, i. 25 (Paris: J. Rothschild, 1893). 
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THE PRESENT LEGAL STATUS OF TRUSTS. 


HE term “trust,” in its more confined sense, embraces only 
a peculiar form of business association effected by stock- 
holders of different corporations transferring their stocks to 


trustees, The Standard Oil Trust was formed in this way, and 


originated the name “trust” as applied to industrial associations. 
The trustees had no powers except such as the law confers upon 
every holder in trust of corporate stocks; to wit, the power to 
receive dividends and to represent the beneficiaries at corporate 
meetings. 

The first trust agreement to come before the courts on the 
direct question of legality was that of the Sugar Refiners. It 
differed materially from the Oil Trust in the fact that corporations 
were parties to the agreement, and, by virtue thereof, surrendered 
to the trustees some essential corporate powers. The court held’ 
that the arrangement amounted to a partnership of corporations, 
and the legal principle decided was that corporations could not 
enter into partnership, nor otherwise combine, except in the mode 
prescribed by statute.! 

Upon the question whether such a combination was illegal, be- 
cause in restraint of trade and opposed to public policy, the court 
declined to express an opinion. 

The Standard Oil Trust agreement was an arrangement between 
individuals owning corporate stocks, and in State of Ohio v. Stand- 
ard Oil Co.,? it was argued that a corporation was an entity 
separate from its stockholders; that an agreement between all 
the stockholders of a corporation, in relation to their individual 
property, to wit, their shares of stock, was not a corporate agree- 
ment; that stockholders had the right to assign their stocks in 
trust; that it was the duty of corporations to enter such transfers 
upon the books, and afterwards to recognize the trustees as stock- 
holders; that such trust created neither a partnership nor a com- 
bination between corporations, nor did the corporations thereby 
surrender any of their powers. 





1 People v. Sugar Refining Co., 121 N. Y. 582. 
211 R.&C.L. J. 229. 
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The court held, following dicta in the Sugar Refiners’ Case, that 
the idea that a corporation was a legal entity separate and apart 
from its stockholders was a mere fiction of law, introduced for con- 
venience, and to be disregarded when necessary for the purpose 
of justice; that the agreement, having been executed by all the 
stockholders of the corporation, was a corporate agreement; and 
further, that the corporation by permitting transfers of stock to be 
entered upon its books, and by paying dividends to the trustees, 
made the agreement its own. 

These decisions ended this peculiar form of organization; never- 
theless it cannot yet be admitted as established law that the idea 
that a corporation is a legal entity separate from its stockholders 
is a mere fiction which the courts are at liberty to disregard when 
it suits their ideas of justice. The judge who pronounced this 
idea a mere fiction in the Sugar Refiners’ Case, in a later case! 
based an important decision upon the principle that the creation 
of a corporation “ merges in the artificial body, and drowns in it 
the individual rights and liabilities of the members.” These prin- 
ciples of law can hardly be called fixed which can thus be used or 
disregarded at pleasure. 

The term “trust,” although derived as stated, has obtained a 
wider signification, and embraces every act, agreement, or combi- 
nation of persons or capital believed to be done, made, or formed 
with the intent, effect, power, or tendency to monopolize business, 
to restrain or interfere with competitive trade, or to fix, influence, 
or increase the prices of commodities. Space will not permit me 
to touch upon the law relating to agreements in restraint of trade, 
nor to agreements or arrangements between persons whose capital 
is not united in business entered into for the sole purpose of 
destroying competition, controlling the markets, and increasing 
prices, nor to agreements between corporations exercising a public 
franchise. Every lawyer is familiar with a score of cases relative 
to such agreements and arrangements. 

I am not aware of any modern cases which disturb the principles 
decided in Salt Co. v. Guthrie,? Arnott v. Coal Co.,3 Morris Run 
Coal Co. v. Barclay Coal Co.,* and many similar cases, provided 
only it be kept in mind that these cases relate to agreements be- 
tween competing companies by means of which they undertook 





1 People v. Coleman, 133 N. Y. 279. 8 68 N.Y. 559. 
2 35 Ohio St. 666. * 68 Pa. St. 173. 
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to regulate each other’s business, and to increase prices by artificial 
means. 

We come face to face with a totally different legal problem, and 
one which has caused and is causing the utmost confusion and 
difficulty, when we consider that all the effects condemned by law 
in the cases cited may, and sometimes do, follow as incidents of a 
large business, whether conducted by an individual, a firm, or a 
corporation. The word “ monopoly,” not only as popularly used, 
but as ordinarily used in legal decisions, means only a large busi- 
ness. Every combination in business, whether by partnership or 
by corporate organization, prevents competition between the per- 
sons combined; and in proportion as the business is widely and 
successfully conducted, its interference with the competition of 
others increases. The larger the business, the greater the number 
of persons and the amount of capital engaged in it, the greater is 
the power of those who conduct it over production and prices. 

The trust problem of to-day is, whether a business of magnitude, 
on account of these incidents, powers, or tendencies, is illegal. 

The great fear of our English ancestors for some centuries was 
an increase of prices. The increase and debasement of the cur- 
rency caused high prices, and hundreds of statutes were passed to 
prevent this inevitable effect. It resulted that both by statute and 
common law, business which then seemed of magnitude, although 
it would now seem of very trifling importance, as well as associa- 
tion for business purposes, was not only illegal, but criminal, on 
account of its supposed tendency to increase prices. The statute 
5 & 6 Ed. 6, c. 14, made criminal forestalling, regrating, and 
engrossing, and all practices having an apparent tendency to 
increase prices, such as “ making any motion by word, letter, mes- 
sage, or otherwise to any person for the enhancing of the price.” 
The statute 28 Geo. 3, c. 53, declared it an unlawful combination 
for five or more persons to unite in covenant or partnership to pur- 
chase coals for sale; and the similar statute of 17 Geo. 3 prevented 
combinations by partnership or otherwise, in the purchase or sale 
of bricks. The statute 6 Geo. I. c. 18, known as the Bubble Act, 
made it a crime, punishable with death and confiscation of goods, 
to form voluntary associations and to issue transferable shares; and 
the courts declared that the clubbing together of numbers of per- 
sons with transferable shares, for the purpose of carrying on trade, 
is calculated to put down individual industry and competition.! 





1 Pratt v. Hutchison, 15 East, 511. 
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The statutes making illegal and criminal the association of busi- 
ness men and of working men are numbered by hundreds, and were 
all based upon the same fundamental idea, that association con- 
ferred a power to increase wages or prices, and interfered with the 
industry of individuals. The inevitable tendency of association 
also was towards the crime of “engrossing,” or, as it is now 
termed, “ monopoly.” 

During the existence of, these statutes, business was conducted 
on a large scale, and immense combinations were formed ; but these 
principally existed by virtue of king’s patent or parliamentary 
grant, and had exclusive privileges of trade. These were actual 
monopolies, and their evils were intensified by the laws prohibit- 
ing voluntary associations having no exclusive privileges. It is 
claimed that the Bubble Act, before referred to, was passed to pre- 
vent competition by voluntary associations against monopolies 
created by the king’s patent. 

In the popular mind, and in judicial opinions, no clear distinction 
was made between monopolies with exclusive privileges, and busi- 
ness associations with no exclusive privileges, and all these, as 
well as business of magnitude carried on by individuals, were alike 

condemned as “monopolies.” Thus, in 11 Rep. 86, monopoly is 
' said to exist “where one shall engross and get into his hands 
such merchandise, etc., as none may sell or gain them but him- 
self.” In Goodson on Patents, a monopoly is said to exist when 
one obtains the necessaries of life in excessive quantities. In 
Tomlison’s Law Dictionary it is said “monopolies among the 
people consist of forestalling, engrossing, and regrating, which are 
still offences at common law.” 

The extent to which business might be carried on before it was 
held to pass the criminal line and become “engrossing” or 
“monopoly” was rather limited. It necessarily depended upon 
the idiosyncrasies of the several judges before whom cases were 
heard. Hence it was true in England for several centuries, and is 
true in the United States to-day, that a man engaged in a large 
business could have no assurance that he was not transgressing 
the criminal laws. In fact, business of any considerable magnitude 
was carried on in spite of legal penalties. 

In the case against Waddington,’ it appears that Wadding- 
ton purchased 258 acres of growing hops out of a total acreage 





1 1 East, 143 
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of 30,000. Lord Kenyon said: “As to the objection that the 
quantity purchased could not constitute the offence of engross- 
ing, there was nothing in it, and he referred to a case in which 
parties were convicted of conspiring to monopolize or raise the 
price of salt at Droitwich, and they had no doubt of its consti- 
tuting an offence, although it was not pretended that these persons 
had intended to engross all or any considerable part of the salt in 
the kingdom.” One Rusly was indicted and convicted for buying 
and selling on the same day ninety quarters of oats. Grain could 
not be bought in the sheaf because that had an apparent tendency 
to enhance the price! A bond with condition not to buy sheep’s 
trotters of any person the obligee bought of, adjudged ill, as 
tending to a monopoly.” 

After the discovery of steam and machinery, association of per- 
sons and aggregation of capital for the purpose of enlarged trade 
became a necessity. Corporations and joint-stock associations 
struggled into existence, and after much opposition became legal. 
The bugbear of high prices as a result of the power over prices . 
incident to large business was found to be, as Adam Smith pre- 
dicted, as unsubstantial as the fear of witchcraft. Hundreds of 
statutes to prevent restraints of trade were swept from the statute 
book, with the acknowledgment that such laws had restrained 
trade and produced the high prices they sought to avert. Other 
Jaws were passed permitting few or many persons, at will, to 
organize joint-stock associations for all legal purposes, and to 
issue transferable shares. This was a complete reversal of “ public 
policy.” Courts in England were slow to recognize this revolution, 
and until comparatively recent days we find little change in the 
language of the judges. In case after case, it is asserted that 
whatever destroys or even relaxes competition, or interferes with 
the trade of individuals, or confers a power over production or 
prices, or tends to monopoly, is contrary to public policy. And 
yet every joint-stock association created under the law, to some 
extent destroyed and relaxed competition, interfered with the trade 
of individuals, conferred a power over production and prices, and 
not only tended to monopoly, but was a monopoly, in the ordinary 
sense of that word. 

In this confused, contradictory, and uncertain condition, the law 
of England continued until the decision of the highest courts and 





1 3 Inst. 197. 2 Comb. 121. 
21 
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the House of Lords in the case of Mogul Steamship Co. v, 
McGregor.! In this case it is said that “it is perfectly legitimate 
to combine capital for all the mere purposes of trade, for which 
capital may, apart from combination, be legitimately used in trade. 
To limit combinations of capital when used for purposes of compe- 
tition in the manner proposed by the argument of the plaintiffs 
would in the present day be impossible, — would only be another 
method of attempting to set boundaries to the tides.” Itis pointed 
out that combination is only another method of competition, and 
the broad ground is stated “that the policy of our law as at pres- 
ent declared by the Legislature is against all fetters on combination 
and competition unaccompanied by violence or fraud or other like 
iniquitous acts. The repeal of the ancient common law and the 
statutes against engrossing, etc., with the confession that they had 
discouraged trade and enhanced prices, is referred to as amounting 
to a “confession of failure in the past, the indication of a new 
policy for the future.” “ Thus,” continues Fry, L. J., “ the stream of 
modern legislation runs strongly in favor of allowing great combi- 
nations of persons interested in trade, and intended to govern or 
regulate the proceedings of large bodies of men, and thus necessa- 
rily to interfere with what would have been the course of traffic if 
unaffected by such combinations. I therefore conclude that the 
combination in the present case cannot be held illegal as opposed 
to the policy of the law.” 

This case has settled the law of England. In this country, 
nothing is settled. The law is a chaos of contraction and con- 
fusion, and recent statutes have succeeded in making confusion 
worse confounded. Associations in this land have in number 
and magnitude surpassed those of any other country. All impor- 
tant business is conducted by corporations, associations, or 
partnerships. The people of the various States have recognized 
the benefits of combination, and by amendments of the State con- 
stitutions have forced the Legislatures in a majority of the States 
to cease granting charters with exclusive privileges to favorites, 
and to grant the benefits of corporate organization equally to all. 
In the largest number of the States, three or more persons may 
organize for any legal business by filing a paper, and no limit is 
placed upon the number of persons who may thus associate, or the 
amount of capital they may employ. 





1 21 Q. B. Div. 554; 23 Q. B. Div. 598. 
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Such legislation is undoubtedly declarative of public policy, and 
is utterly at variance with the public policy formerly asserted by 
the common law. But judges and law writers differ widely in 
their desire or ability to recognize this change of policy. By one 
American writer it is claimed that the common law against engross- 
ing, regrating, etc., has borne the test of ages, and has been wise 
and useful, and he laments that the laws are not executed in the 
United States.! By a later author it is claimed that, notwithstand- 
ing the statutes and common law against engrossing have been 
repealed in England, they are still common law in this country,” 
and many judges continue to repeat the principles of the common 
law to the effect that whatever interferes with competition or tends 
to monopoly (7. ¢, to a large business), or tends to interfere with 
individuals in trade, is in restraint of trade and contrary to public 
policy, forgetful of the fact that under such rulings a partnership 
or corporation could not exist. 

A score of cases, however, recognize the fact that public policy 
has changed; that “the rules of the common law in relation to 
restraint of trade are considerably modified; ” ® “that so far from 
association restraining trade, it is the most effective instrument of 
trade; that while associates may not compete among themselves, 
association stimulates to competition ;”* that “a party may legally 
purchase the trade and business of another for the very purpose of 
preventing competition; ”® that “ anti-competitive contracts to 
avert personal ruin may be perfectly reasonable ; ” ® “that co-opera- 
tion, though it lessens competition, is not forbidden by public 
policy.”? 

Leaving this chaos of common law for the present, let us devote 
our attention to the statutes adopted to regulate trusts, and to the 
decisions in relation to them. 

These statutes bristle with so many difficulties, and are believed 
to be in so many points contrary to provisions both of their 
respective State constitutions and of the Federal Constitution, that 
as yet they have proved of but little effect, and the Populists of 
the Western and Southwestern States are loudly calling for more 
effective legislation. 





1 7 Dane’s Ab. 39. 8 Gibbs v. Gas Co., 130 U. S. 396. 
2 1 Bishop on Crim. Law, sec. 524. * Atcheson v. Mullin, 43 N. Y. 473. 
5 Hornes v. Greeves, 7 Bing. 735. 

6 Diamond Match Co. v. Roeber, 106 N. Y. 473. 

7 Com. v. Carlisle, 1 Brightly. 








164 HARVARD LAW REVIEW. — 


Anti-trust laws have been enacted in about twenty States and 
Territories of the Union. They are all penal laws, and create some 
new and astonishing crimes. Omitting all tautology, and premis- 
ing that I use only the word “ persons,” while. the statutes specify 
also corporations, associations, and partnerships, and that I use the 
word “agreement” or “ attempt,” while the statutes specify every 
possible contract, combination, conspiracy, understanding, arrange- 
ment, or act, the enactments may be epitomized as follows: — 

In sixteen States it is a criminal conspiracy for two or more 
persons to agree to regulate or fix the price of any article, or to fix 
or limit the quantity of any article to be manufactured, mined, pro- 
duced, or sold. Regulating and fixing prices necessarily include, 
increasing and reducing prices, but in most of the statutes these 
are also specified as criminal. 

In six States it is a crime for two or more persons to enter into 
any agreement whereby “ full and free competition in production 
and sale” is prevented. 

In two States and one Territory it is a crime for two or more 
persons to “attempt to monopolize” any article. 

In Nebraska, two or more persons are guilty of conspiracy if 
they agree to suspend or cease the sale of any manufactured pro- 
ducts, or by agreeing that the profits of any manufacture or sale 
shall be made a common fund to be divided among them. 

In Texas and Mississippi, besides the crimes of fixing, regulating, 
increasing, and reducing prices, it is also a crime for persons 
to settle the price of any article between themselves or between 
themselves and others. 

In New York, it is a crime to enter into any contract whereby 
competition in the supply or price of articles in common use for 
support of life and health may be restrained or prevented for the 
purpose of advancing prices. 

It is possible that a construction can be put upon these statutes 
which will render them compatible with ordinary transactions of 
bargain and sale, and with the existence of partnerships, corpora- 
tions, and other business combinations. If so, they will thereby 
at the same time be made constitutional and harmless. 

The prominent defect in all these ‘enactments is, that under any 
literal construction, they, like the repealed English statutes I have 
referred to, render business, and particularly business by associa- 
tion, impossible. The evils which the Legislatures supposed to 
exist solely in trusts or large combinations, exist likewise in the 
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smallest combination or partnership, the difference being only in 
degree. How can a partnership exist if it is a criminal conspiracy 
for two persons to agree to regulate, fix, increase, or decrease the 
price, or to fix or limit the quantity, of any article they manufac- 
ture, produce, or sell, or to agree to suspend or cease the sale or 
manufacture of any article? Then, too, is not every partnership a 
restriction of “full and free competition,” and does not the village 
baker, who attempts to do all the business of his little burgh, 
“attempt to monopolize” the business? 

The Federal anti-trust law makes criminai every contract, com- 
bination, or conspiracy in restraint of trade or commerce among 
the States or with foreign nations, and likewise every attempt or 
combination to monopolize any part of said trade or commerce. 

The difficulties of this law are apparent at first sight. First, 
what is the meaning of the term “ restraint of trade,” as used in 
this Act? Does it embrace partial as well as total restraint of 
trade? Has it its ancient common law meaning, or are the courts 
at liberty to inquire, without regard to old opinions, what acts or 
agreements are actually in restraint of trade as it is now carried on 
through the instrumentality of association? Second, what is the 
meaning of “ monopolize”? Does it mean an exclusive privilege 
of trade, or does it mean, as more ordinarily used, engrossing, or 
doing a large business? If the latter, how large must the business 
be before it can be called monopoly, and is not every effort made 
to enlarge business an “‘ attempt to monopolize?” 

If some of the modern opinions of judges in trust cases are to 
be followed, we are relegated at once, by the statutes referred to, 
to the dark ages, when business was necessarily carried on in defi- 
ance of law. For instance, in the Sugar Trust Case, in General 
Term,! the court, by Judge Daniels, reasserted the old doctrines 
of the common law to their fullest extent. The combination was 
held to be illegal for the reasons, among others, that “it was in- 
tended to bring about and secure ulterior advantages in the way of 
advanced profits to the associates.” Its affairs ‘‘were to be so 
managed and carried on as to promote the profit and gain of the 
associates,” and “it is no more than just to infer that the control 
is to be used to avoid competition and enhance prices, and in that 
manner, as it is the ordinary expedient to that end, promote the 
interests and profits of the associates.” This is a repetition of the 





16R.&C.L. J. 142. 
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mistake of centuries ago, that business men may not adopt methods 
which promote their interests and profits, because their desire for 
profit may cause them to use those methods improperly, and be- 
cause their advantages may tend to the disadvantage of others. 
There are four centuries of experience and wisdom between that 
idea and the language of the judges in Mogul S. S. Co. v. McGregor, 
to wit, that “ the instinct of self-advancement and self-protection is 
the very incentive to all trade ;” that “ to say that a man is to trade 
fairly, but that he is to stop short at any act which is calculated to 
harm other tradesmen, would be a strange and impossible counsel 
of perfection;” that “it is perfectly legitimate to combine capital 
for all the mere purposes of trade for which capital may, apart from 
combination, be legitimately used in trade; ” that “to limit combi- 
nation of capital when used for purposes of competition, would be 
only another method of attempting to set boundaries to the tides; ” 
that “the object of acquisition of gain is lawful and commend- 
able; ” and that as “ competition exists when two or more persons 
seek to possess or to enjoy the same thing, it follows that the 
success of one must be the failure of another.” 

The highest court in Michigan! took occasion to condemn as 
illegal a corporation of the State of Connecticut, although the cor- 
poration was not before it as a party, and the question of its legal- 
ity apparently had no pertinency to the question at issue, and was 
not argued. No fact concerning the corporation was before the 
court, except that it had a large capital and had purchased com- 
peting concerns. Sherwood, C. J., said that its capital would 
enable it to buy up and absorb all the match business of the United 
States and Canada, thereby preventing all competition. He de- 
nounced the corporation as an artificial person governed by a single 
motive or purpose, which is to accumulate money, and deemed it 
doubtful if free government can long exist in a country where such 
enormous amounts of money are allowed to be accumulated in the 
vaults of corporations. The fact seems to have been before the 
court that the price of matches had been reduced. Champlin, J., 
thought this fact of no importance, because the company had it in 
its power to raise the price at any time to an exorbitant degree. 

The Supreme Court of Nebraska? followed these views, and held 
to the old common law principle that whatever tends to destroy 
competition and to create a monopoly is illegal and void. 





1 Richardson v. Buhl, 7 R. & C. L. J. 89. 
2 Nebraska v. Distilling Co., 8 R. & C. L. J. 323. 
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The same ideas governed in State of Ohio v. Standard Oil Co.! 
The court, by Minshal, J., was of opinion that the purpose of 
the agreement was to form a virtual monopoly, and of so con- 
trolling the production and price of petroleum and its products 
as to destroy competition. “It may be true that it has improved 
the quality and cheapened the cost of petroleum and its products 
to the consumer. But such is not one of the usual and general 
results of a monopoly; and it is the policy of the law to regard 
not what may, but what usually happens.” 

I do not agree with the statement that cheapening of price “is 
not one of the usual and general results of a monopoly.” Taking 
monopoly in the sense here used, — to wit, a large business, — the 
industrial history of the last four centuries effectually proves the 
contrary to be the fact. 

But the Ohio court goes further, and boldly proclaims large 
industries to be contrary to the policy of the law. “A society in 
which a few men are the employers and the great body are merely 
employees or servants, is not the most desirable in a republic, and 
it should be as much the policy of the law to multiply the numbers 
engaged in independent pursuits or in the profits of production, as 
to cheapen the price to the consumer.” 

The cases which have arisen in the United States courts under 
the Federal statute have not, with possibly a single exception, 
adopted these views of the State courts. The exception is the 
case of American Biscuit Co. v. Klotz? in the Circuit Court, 
E. D., of Louisiana, in which it was held that the purchase by the 
Biscuit Co. of thirty-five subordinate factories was an attempt to 
monopolize the business. 

The most important cases which have arisen under the Federal 
statute arose out of indictments against officers of the so-called 
Whiskey. Trust. These indictments set forth that the defendants 
had purchased seventy distilleries and manufactured seventy-five 
per cent of the distillery products of the United States, and that 
thereby the company was able to control and fix the quantity and 
price of such products, and to prevent free competition therein, 
and that they attempted to monopolize the trade by means of re- 
bates to consumers. “If these acts,” says Judge Ricks, “are illegal 
and in restraint of trade, and they constitute a monopoly under 





110R.&C. L. J. 229. 

29R.&C.L. J. 9. 

8 United States v. Greenhut, N. D. Ohio, 51 Fed. Rep. 205; Jz ve Terrell, E. D. 
New York, 51 Fed. Rep. 213; / re Greene, S. D. Ohio, 52 Fed. Rep. 104. 
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this Act, it may well be denominated an Act to restrain legitimate 
enterprise, and limit and qualify the ownership in property.” Con- 
gress “ did not intend to limit the amount of capital a citizen should 
invest in any line of business, or restrain his energy or enterprise 
in acquiring for himself all the trade possible in such business, 
provided in so doing he did not by illegal contracts or devices 
restrain others from pursuing the same business, or deprive the 
public from enjoying the advantages of the free use of capital, skill, 
and experience of competitors.” 

Judge Lacombe, /m ve Terrell, concurs in the views of Judge 
Ricks. So also did Judge Jackson, now of the United States 
Supreme Court. After stating, Jz ve Greene, that it is not clear 
what Congress meant by “attempt to monopolize,” the learned 
judge says: “ It is very certain that Congress could not, and did 
not, by this enactment, attempt to prescribe limits to the acquisi- 
tion, either by private citizen or State corporation, of property 
which might become the subject of interstate commerce, or de- 
clare that, when the accumulation or control of property by legiti- 
mate means and lawful methods reached such magnitude or 
proportions as enabled the owner or owners to control the traffic 
therein, or any part thereof, among the States, a criminal offence 
was committed by such owner or owners.” He proceeds to show 
that persons monopolize business in the popular sense just in pro- 
portion as the owner’s business is increased, enlarged, and devel- 
oped; but holds that neither the magnitude of business, nor the 
incidental powers thereby acquired, nor the purpose of regulating 
prices and controlling traffic, constitutes the monopoly which the 
statute condemns, but that the monopoly condemned embraces the 
elements of an exclusive privilege on the one side, and a restriction 
or restraint on the other which operates to prevent the exercise of 
some right or liberty. Upon the question of restraint of trade, the 
learned judge adopts the principles laid down in the decision in the 
case of Mogul S. S. Co. v. McGregor. 

Other important cases have arisen under the Federal Act. In 
United States v. Nelson, D. C., Minnesota,! an indictment against 
a number of lumber dealers to advance prices, Nelson, J., said: 
“ An agreement between a number of dealers and manufacturers to 
raise prices, unless they practically controlled the entire com- 
modity, cannot operate a restraint upon trade, nor does it tend to 
injuriously affect the public. Unless the agreement involves an 





1 52 Fed. Rep. 567. 
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absorption of the entire traffic in lumber, and is entered into for 
the purpose of obtaining the entire control of it, it is not objec- 
tionable to the statute, in my opinion. Competition is not stifled 
by such an agreement.” 

Risner, J.,1 in an indictment under this statute, said: ‘When 
contracts go to the extent only of preventing unhealthy competi- 
tion, and yet at the same time furnish the public with adequate 
facilities at fixed and reasonable prices, and are made only for the 
purpose of averting personal ruin, the contract is lawful.” In this 
case, also, monopoly was defined, adopting the language ot Judge 
Christiancy,? as “an exclusive right granted to a few of something 
which was before a common right.” 

Putnam, J., in United States v. Patterson,? says: “A contract, 
combination, or conspiracy in restraint of trade may be not only 
not illegal, but praiseworthy: as where parties attempt to engross 
the market by furnishing the best goods or the cheapest.” 

Space will not permit reference to any others of the numerous 
cases which have arisen under these statutes, nor is it important, 
since none of the decisions are final. The Acts of the various 
States, as well as the Act of Congress, must eventually and finally 
be passed upon by the Supreme Court of the United States, impor- 
tant questions arising under the Federal Constitution being in- 
volved in all the so-called anti-trust legislation. No questions of 
more moment to the business world are likely to come before that 
tribunal, and until they are settled, business men must continue 
their endeavors to enlarge and extend their business under the 
shadow of criminal indictment. If popular views are adopted in 
the construction of these statutes, and if they are held to be con- 
stitutional, they have, in the language of Judge Coxe, in a late case,‘ 
“made unlawful almost every combination by which trade and 
commerce seek to extend their influence and enlarge their profits,” 
as well as “all agreements by which honest enterprise attempts to 
protect itself against ruinous and dishonest competition.” Still 
more, they have made criminal all business of magnitude and all 
business conducted by means of association of persons and aggre- 
gation of capital. I have too much faith in our constitutions and 
our courts to believe such a result possible. S.C. T. Dodd. 





1 United States v. Trans. Miss. Freight Ass’n, 53 Fed. Rep. 440. 

2 Beal v. Chase, 31 Mich. 521. 

8 55 Fed. Rep. 605. 

* Dueber Watch &c. Co. v. Howard Watch Co., 55 Fed. Rep. 851." 
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DEATH AS A CIVIL CAUSE OF ACTION 
IN MASSACHUSETTS. 


HERE is no doubt of the right to life. There is no doubt 
that death is an injury. And yet where one person has been 
carelessly killed by another, the Supreme Court of Massachusetts 
has decided that there is no civil remedy. A husband sued for the 
loss of his wife ;! a wife for the loss of her husband ;? a parent for 
the loss of his child;? and an administrator for the death of his 
intestate. All the actions failed, not on their merits, but apparently 
simply because they involved the death of a human being. The 
first case! is an unreported one, and therefore we have not the 
grounds of the decision. The next two cases? were decided simply 
on authority, which, meagre as it was, was considered sufficient to 
express the doctrine of the common law. In the last case ® the 
opinion was written by Chief Justice Shaw. He offered a ground 
for the decision, saying that it was a rule of common law that “ no 
actions for injuries to the person survive the death of the person 
receiving the injury.” Undoubtedly this rule often prevented the 
need of any further explanation, as it did in the case of Higgins v. 
Butcher,' which is believed to be the first case on the subject. But 
it really offers no satisfactory explanation in itself. In the first place, 
it does not attempt to explain those cases where the plaintiff sues in 
his own right, — as, for instance, where a parent sues for loss of ser- 
vice of his child; for here the real party aggrieved is the parent, and 
he may well be alive at the time of the action.’ In the second place, 
it fails where the suit is brought by one acting in a representative 
capacity, because, here, after the rule against the survival of 
actions was changed by statute,® the administrator was as badly 
off as he was before. For instance, a man was injured, and a 
cause of action accrued to him. He then died of his injuries, and 





1 An unreported case at Nisi Prius of Supreme Court for Worcester, mentioned by 
C. J. Shaw in Kearney v. B. & W. R. R. Co., 9 Cush. 108, at p. 109. 

2 Carey et ux. v. Berkshire R. R. Co., 1 Cush. 475; Skinner v. Housatonic R. R.Co., 
1 Cush. 475, — both cases decided in one opinion. 

8 Kearney v. B. & W. R. R. Co., 9 Cush. 108. 

“4 Yelverton, 89. 
5 See Broom’s Maxims, sth ed., p. 904. 
6 Stat. of 1842, c. 89, sect. 1; now P. S., ch. 165, sec. 1. 
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the cause of action survived under the statute. The general rule of 
damages is that the plaintiff “‘ has a right to recover all the damages 
which are the natural or necessary consequences of the cause of 
action set forth in the declaration.”! There was no doubt that 
death was the natural consequence of the injury, and yet the court 
held that damages could be recovered only for the suffering, and 
not for the death.2, We are therefore thrown back on authority; 
and the authority chiefly relied on by the Massachusetts court 
was Lord Ellenborough’s decision in Baker v. Bolton.* The prin- 
cipal of that decision is stated in these words: “In a civil court 
the death of a human being cannot be complained of as an injury.” 
That is to say, homicide is always a purely criminal affair. 

The explanation of Lord Ellenborough’s statement is to be sought 
in history. If we go back far enough in point of time, we shall find 
that death was originally a private wrong, and that the law under- 
went a change, the reverse of which is taking place to-day. Sir 
James Fitzjames Stephen, in his History of Criminal Law, points out 
that in all cases of homicide the wrong was regarded in the early 
English laws more as a civil offence than as a criminal one. 
Speaking of the laws of A‘thelbirht, he says: “The damage to 
be paid to the family of the deceased, and the satisfaction to be 
made to the person whose peace has been broken by the homicide, 
are much more prominent and more important than what we should 
term the criminal consequences of the offence. These, however, 
are not altogether unnoticed.”* Then came a period of transition, 
as Mr, Justice Stephen puts it, “from the view that homicide was 
a wrong to the survivors, to the view that it was an offence against 
the state.”5 In the time of the Year-books the change was com- 
plete, and every sort of homicide had become a criminal offence. 
The conception of moral responsibility, however, was much less 
developed than it is now. The idea of negligence, in its modern 
sense, can hardly be said to have existed. The consequence was 
that almost every accidental killing was criminal, whether the author 
of it was morally responsible or not.6 These accidental deaths 





1 Per C. J. Bigelow, in Prentiss v. Barnes, 6 Allen, 410. 

2 Bancroft v. B. & W. R. R. Co., 11 Allen, 34. 

8 1 Campb. 493. 

* History of Criminal Law, vol. iii. p. 23. 

5 Tbid., p. 26. 

6 See cases collected by Hale and by Hawkins: Hale, P. C., vol. i. ch. 39, pp. 471- 
477; Hawkins, P. C., vol. i. ch. 29, pp. 176-180. 
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were not manslaughter, or even felonies. They were, if I may 
use the term, a sort of public tort, or damage done to the commu- 
nity. And the defendant was punished with the loss of his goods, 
because, as Lord Hale says, “ The king hath lost a subject, and 
that men should be more careful.” In fact, Lord Hale, who classi- 
fies these cases under the head of involuntary homicides, or homi- 
cides per infortunium, admits that the question of moral guilt has 
little to do with it, by calling it, “‘ not the crime, but the misfortune ” 
of the defendant? 

On the other hand, there is not a trace of any action of tort. And 
there are two good reasons for this. In the first place, the punish- 
ment both in felonious homicides and in homicides fer in fortuntum 
involved the forfeiture of the prisoner’s goods. This was the situa- 
tion which probably gave rise to the saying that a tort is merged in 
a felony,? and it would equally prevent any civil action in homicide 
per infortunium. So long as the prisoner’s goods belonged to the 
Crown, it would be useless, if not dangerously impertinent, for a 
private individual to try by independent action to get them. 

In the second place, there was no great need of an action of tort. 
The great majority of homicides at that time were felonious, and 
there already existed in such cases a guasz civil remedy for the 
benefit of the heir or widow of the deceased. This was the 
vindictive action called appeal.* It was allowed by statute to 
co-exist with the criminal action.5 The defendant, if found guilty, 
did not pay any damages to the plaintiff, but was punished as he 
would have been in a criminal case. The real advantage to the 
plaintiff lay in the fact that he could release his rights, just as the 
king could grant a pardon. And such releases seem frequently to 





1 “ Though the killing of another fer infortunium be not in truth felony, nor subjects 
the party to a capital punishment, and, therefore, usually in such cases, the verdict con- 
cludes guod interfecit per infortunium et non per feloniam, yet the party forfeits his 
goods, and though he ought to have guasi de jure a pardon of course upon the certifi- 
cate of conviction, yet he is not to be discharged out of prison, but bailed till the next 
term or sessions to sue out his pardon of course ; for though it is not his crime, but his 
misfortune, yet, because the king hath lost his subject, and that men should be more 
careful, he forfeits his goods, and is not presently absolutely discharged out of prison, 
but bailed ut supra.” — Hale, P. C., vol. i. p. 476. 

2 Opinion of Bigelow, J., in B. & W. R. R. Co. v, Dana, 1 Gray, 83, at p. 97. Opinion 
of Parker, J., in Boardman v. Gore, 15 Mass. 331, at p. 338. 

8 See Shields v. Young, 15 Ga. 349. 

4 1 Comyn’s Digest, 627. See also Goose’s Case and Perries’ Case, Moore, 164; 
Seddons v. Johnson, 2 Shower, 375; Smith v. Bowen, 2 Ld. Raymond, 1288. 

5 Stat. of Gloucester, 6 Edward 1, ch. 9, and 3 Henry 7, ch. I. sect. 3. 
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have had great pecuniary value. This method of proceeding was 
revived as late as 1818, in the case of Ashford v. Thornton! Its 
barbaric elements were then so prominent that a special statute 
was passed the next year to abolish it,? and for the next twenty- 
seven years, — that is, till the passage of Lord Campbell’s Act in 
1846,8— England was without any sort of a civil remedy in death 
cases. 

Now let us return to the criminal side of the question. Lord 
Hale left the bench in 1676, and during the next hundred years 
another change took place. Homicide per infortuntum disappeared, 
and the criminal law confined itself more and more to what Lord 
Hale called crime, or cases of moral guilt. The change was 
effected by the judges. Foster, who was apparently the first to 
notice it, says: “I therefore think that those judges who have 
taken general verdicts of acquittal in plain cases of death per znfor- 
tunium have not been to blame. They have, to say the worst, 
deviated from ancient practice in favor of innocence.”* Blackstone 
also notices this change, and his editor, Edward Christian, Esq., 
in 1795 appended the following note: ‘‘ When homicide does not 
amount to murder or manslaughter, it is now the universal prac- 
tice to direct an acquittal.”® That was the end of homicide fer 
infortunium. 

The idea that death was always a criminal matter, however, had 
more vitality. It had the force of a moral idea. It expressed the 
sacredness of human life. And it continued to make itself felt. 
In the English criminal law manslaughter extended to cases of 
negligence,® whereas other crimes to the person, such as mayhem, 
battery, and assault, were confined to intentional injuries. In 
purely civil cases, relief was denied as late as 1808 on the ground, 
as Lord Ellenborough said, that death was always a criminal mat- 
ter, not a civil one.’ And this same idea again appears, where 
perhaps it might be least expected, in statute law. In 1787 the 
Legislature of Massachusetts passed its first statute creating liabil- 





1 Barn. & Ald. 405. 8 g & I0 Vict. 93. 

2 59 Geo. 3, ch. 46. * Foster’s Crown Law, p. 288 (1762). 

5 Blackstone, Edward Christian’s edition, vol. iv. p. 188 and note. 

6 Hull’s Case, Kelyng, 40; Reg. v. Swindell, 2 C. & K. 230; Reg. v. Franklin, 15 
Cox C. C. 163. 

7 Baker v. Bolton, 1 Campb. 493. — N. B. The doctrine that a tort was merged in 
a felony was prevalent about this time ; see Gibson v. Minet, in the House of Lords, 
1794, reported in 1 Henry Blackstone, 569. 
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ity in death cases.!1_ It was an Act making towns liable for accidents 
caused by defective highways. The Legislature was practically 
unhampered by precedent.?_ It could build up the law as it pleased 
according to principle, and it did so. The seventh section of the 
Act deals both with cases of personal injury and with cases of 
death. In cases of personal injury the town was made liable to a 
civil action. In cases of death the town was liable criminally to 
be “amerced in one hundred pounds, upon conviction on a pre- 
sentment or indictment of the grand jury.” This deliberate 
theoretical distinction between -personal injuries and death was 
universally followed by our Legislature down to 1881, when actions 
of tort were first provided in death cases.2 Even these last 
actions had a criminal element in them. The amount to be recov- 
ered was confined between two limits, like a fine; and between 
those limits it was to be assessed “with reference to the degree 
of culpability.” And every Massachusetts statute now in force 
retains these same criminal elements.‘ 

There is a modern reason for this, so far as any action by the 
personal representative for the wrong done to the deceased is con- 
cerned. There is no rule known to the common law for estimat- . 
ing damages in such acase. Formerly, when homicide was largely 
a civil affair, every man had his wergd/d, which was practically the 
price of his life, and varied according to his rank.’ But this con- 
ception disappeared long ago, and the only modern rule for civil 
damages is compensation. And as Mr. Justice Knowlton has 
said, “‘ There is no mode of estimating compensation for the death 
of a man.”® It is therefore still necessary, before the personal 
representative can recover for the wrong done to his deceased, for 
the Legislature to have fixed some arbitrary standard or limit to 
the amount to be recovered, which is really more in the nature of 
a fine than of compensation in the ordinary sense. 

It remains to consider the rights of the relatives of the deceased. 





1 Passed March 5, 1787; known as statute of 1786, ch. 81. 

2 No common law liability for defective highways, Mower v. Inhabitants of Leices- 
ter, 9 Mass. 247. There was an old colonial statute on this point, v. Will. & Mary, 
ch. 8, but it did not make any material distinction between actions for suffering and 
actions for death. See also Colonial Laws, p. 13, Act 1648, c. 51. 

8 Stat. of 1881, ch. 199. 

4 Public Statutes, ch. 52, sect. 17; ch. 73, sect. 6; ch. 112, sect. 212; Act of 1883 
ch. 243; Act of 1887, ch. 270; Act of 1892, ch. 260. 

5 Stephen, Hist. Criminal Law, vol. i. p. 57. 

6 Ramsdell v. N. Y. & N. E. R. R. Co., 151 Mags. 245, at p. 249. 
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A husband is bound to support his wife, and he has a right to her 
society. Consequently if she receives injuries which either in- 
crease his burdens or decrease his rights, he has a cause of action.! 
And a parent has a similar action for injuries to his child? In 
case of death, however, both these actions vanish.? It is submit- 
ted that there is no modern reason, theoretical or practical, why 
they should. They contain all the elements of a common law 
case. There is a common law right on the part of the plaintiff, an 
infringement of that right by the defendant, a practical measure of 
damages,‘ and no outside considerations. And yet it is easy to 
see how the court arrived at an opposite conclusion. It first 
looked for some decision in a death case, or statement, allowing 
the action, and it found none. It then looked for decisions against 
such an action, and it found Baker v. Bolton,® to the effect that the 
death of a human being was not the ground for a civil action 
for damages. It then felt that its researches were complete, and 
it summed them up by referring to Baker v. Bolton, and saying, 
“Such, then, we cannot doubt is the doctrine of the common law, 
and it is decisive against the maintenance of these actions.” And 
the majority of the Court of Exchequer in Osborne v. Gillett® 
followed the same course of reasoning. All such reasoning has a 
tacit premise. It all assumes that somewhere im nubibus or in 
gremio magistratuum there exists a complete, coherent, symmetrical 
body of English law, of an amplitude sufficient to furnish principles 
which would apply to any conceivable combination of circum- 
stances.’ Starting with such a premise, with the evidence it had 
before it, the court could hardly have avoided its conclusions. 
And yet with such a premise a failure of justice was almost inevit- 
able. As long as homicide per infortuntum and the barbarous 
remedy of appeal existed, any precedent for a purely civil action 
was impossible. It is only by considering the law as a growth, 
as a product of evolution, that the disappearance of these barbaric 
elements can be made to clear the way for a fuller application of 
the principles of justice. 

Last, and at common law least, come the rights of the widow 
and children. A man, as long as he is alive, is bound to furnish 





1 Dennis v. Clark, 2 Cush. 347. 

2 Wilton v. Middlesex R. R. Co., 125 Mass. 130. 

8 Carey v. Berkshire R. R., 1 Cush. 475. 5 1 Campb. 493. 
4 Ford v. Monroe, 20 Wendell, 210. 6 L.R.8 E. 88. 
7 See Sir Henry Maine, Ancient Law, p. 31. 
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his wife and child with the necessities of life. As long as he is 
alive, they are in theory provided for; they have a right to sup- 
port. When this right is infringed by the wrongful act of a third 
party, all the elements of a common law action again exist. And 
yet there is no trace of such an action.’ Practically the widow 
and children do not often suffer. If the head of the family is 
injured without being killed, he can, of course, bring an action, in 
the result of which his family will share. If he is killed, formerly 
the family were protected by the remedy of appeal, and they are 
now protected by statute.. Most of the Massachusetts statutes 
provide that the damages recovered in death cases shall be divided 
between the widow and children.? The last statute, the so-called 
Employers’ Liability Act, distinctly recognizes the claim to support 
as the basis of the action, by giving the damages to the widow or 
dependent next of kin.® 

There is one other observation to make about these statutes. 
They are emphatically the product of the times. Formerly, when 
men were less civilized, machinery almost unknown, and malice 
with its attendant violence more frequent, ‘he great majority of 
homicides were felonious. And as a natural consequence the 
remedy of appeal met the evil of the day by providing for cases of 
felony. In cases of homicides per infortunium the widow and chil- 
dren were left without remedy. Now, morals being better, and 
machinery in use almost everywhere, the great cause of homicides 
is not malice, but carelessness; and consequently the statutes of 
Massachusetts content themselves with providing for death by 
negligence. It is now the felonies which are the casus omissus. 
The widow of a murdered man to-day is consequently less pro- 
tected than she would have been five hundred years ago.® 

Gustavus Hay, Jr. 





1 Carey et ux. v. Berkshire R. R. Co., was in fact such an action. But, as Baron 
Bramwell pointed out in Osborne v. Gillett, neither the court nor the counsel seem to 
have paid any attention to that fact, and the case was disposed of on other grounds. 

2 Public Statutes, ch. 52, sect. 17; ch. 73, sect. 6; ch. 112, sect. 212. See also 
opinion in Higgins v. Central N. E. R. R., 155 Mass. 176, at p. 181. 

8 Act of 1887, ch. 270, sect. 2, and as amended by Act of 1892, ch. 260. 

# Stat. of Gloucester, 6 Edward 1, ch. 9. 

5 For a statute that covers this subject carefully, see Acts of the State of Maine 
for 1891, chap. 124. 
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THE Law ScHOoL, — Statistics of this year’s registration at the Law 
School are at present necessarily far from complete. The figures avail- 
able seem to indicate a very considerable falling off from the attendance 
of a year ago. It is probable that the total loss will approximate fifty. 
The new rules regulating admission to the School (printed i extfenso in 
the May number of the Review) appear to have operated in the direc- 
tion intended. The Faculty in their recent legislation doubtless had a 
double end in view; viz., to provide that all members of the Law School, 
and in consequence all its graduates, should be equipped with a certain 
minimum of general education, and to retard the threatened pressure of 
numbers upon the resources of Austin Hall. It will be remembered, also, 
that a complete change has been wrought by the new rules, in combina- 
tion with others previously adopted, in the character and standing of 
special students in the School. The following classes of men only are 
now eligible to admission as special students : — 

(1) Men who hold an academic degree from colleges other than those 
whose degrees admit to regular standing without examination. 

(2) Graduates of any law school which requires a two years’ course, 
and gives its degrees upon examination. 

(3) Men who pass the admission examinations now provided. 

Those who avail themselves of these provisions for admittance must, in 
order to remain in the School, pass the same examinations required of 
regular students. They are given a degree at the end of their course on 
the same terms as regular students, provided that they have been three 
full years in residence, and have either made up the deficiency in their 
entrance requirements, or taken high rank in the School. 

The figures now available indicate that the effect of these rigid regu- 
lations respecting special students has been precisely what was ex- 
pected. Perhaps it is safe to say that the total falling off in the numbers 
of the School will correspond very nearly with the decrease in this class 
of men. Last year seventy-one special students registered ; at the pres- 
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ent writing only twenty-one are on the books of the School. Other figures 
for last year are: third-year students, sixty-nine ; second-year students, 
one hundred and nineteen ; first-year students, one hundred and thirty- 
five. The present first-year class will probably be of about the same 
size as the classes which entered last year and the year before. The 
second-year class promises to be larger than it has ever been. It was 
hoped that the same might be said of the third-year class; but present 
figures point, on the contrary, to a slight decrease in numbers. A careful 
tabulation of more complete statistics may suggest a reason for this falling 
off ; at present it is certainly to be regarded as unfortunate. 


Tue diminution in the class of special students is at best, however, 
only a temporary solution of the problem presented by the constant ten- 
dency of numbers to press upon the resources of Austin Hall and of the 
present teaching force. Free and ample discussion in the class-room, 
such as is involved in the steady policy of the School, becomes difficult, 
and even almost impossible, after the classes attain a certain size. It is 
not possible to state precisely the numerical limit beyond which discus- 
sion becomes unprofitable to the class as a whole, but it is certain that 
entering classes are approaching that limit. Last year the experiment 
was tried in most of the first-year courses of dividing the class into two 
sections, conducted (except in the case of Torts) by. different instructors. 
This plan presented at the outset several obvious difficulties, which were 
fully realized as the year went on. The Faculty have therefore deemed it 
wise to return to the older system of keeping the class together until it 
becomes, as it seems likely to become, plainly detrimental to discussion. 
Except in Contracts, the class entering this month will attend lectures in a 
body. 


Nor the least benefit derived from this return to the older practice of the 
School is the saving in instructors’ time. The Faculty are enabled to 
arrange for three new half courses, all of them valuable, perhaps even es- 
sential, to a curriculum such as the Law School means to offer. Professor 
Wambaugh, who had a large experience in the teaching and practice of 
Insurance Law before coming to Cambridge, will devote an hour a week to 
that topic. Professor Beale will lecture once a week throughout the year 
on the Law of Damages, and twice a week during the second half year on 
the Conflict of Laws. Professor Beale’s lectures on Damages last year 
and the year before were found exceedingly useful by the large number 
of men who attended them, and their repetition, with amplifications and 
the study of cases, cannot fail to be of great advantage to the School. 
No such course has been given before at Harvard, though several series 
of lectures on the general subject have been delivered from time to time, 
as opportunity offered. It is believed that this is the first attempt in 
America to treat the Law of Damages thoroughly and scientifically. The 
questions connected with the Conflict of Laws, which are coming to play a 
constantly larger and more important part in the practice of the American 
lawyer, have also received .from the law schools of the country far less 
attention than they deserve. The last lectures given here upon this sub- 
ject were delivered by Mr. Keener five or six years ago. The course 
now proposed covers more ground than Mr. Keener’s, and promises to 
be of the greatest value. It is interesting to note that the Law School 
Association more than a year ago urged upon the School the necessity 
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of some such action as has now been taken in providing for a careful 
treatment of this subject. 


PROFESSOR THAYER has prepared an excellently arranged index to his 
Cases on the Law of Evidence, of which owners of the first edition of the 
Cases may obtain copies gratis by applying to the publisher, Charles W. 
Sever, Cambridge, Mass., through the dealer of wnom they obtained the 
book. In view of the suddenness with which questions in the law of 
evidence present themselves in court, it is believed that the index will be 
of peculiar value to the practitioner. 





PUBLICATION OF TESTIMONY RESTRAINED BY ORDER OF COURT. — 
Considerable interest has been awakened by the recent order of a trial 
judge in Massachusetts that no report of the evidence in a breach of 
promise case before him should be published until after the termination 
of the trial. It was at once assumed that the matter was unfit for publi- 
cation ; but nothing of that sort was disclosed on the trial. It appeared 
that the order was made at the request of the defendant. The right of 
the court to make such an order is undoubted. Even without this, any 
publication tending to create a prejudice may be punished as a contempt. 
In 24 West Virginia, 416, the court, after a lengthy discussion, affirmed its 
right to punish for contempt the author of a publication imputing corrupt 
motives to the court. The same thing was held early in the century in 
the famous cases against Duane, Wall. C. C. 77. In Mississippi, how- 
ever, the Supreme Court has denied, on common law principles, the right 
to punish for contempt anything done outside the court-room. It is be- 
lieved that that State stands alone in this regard. This power has been 
exercised more frequently in England than in this country; perhaps 
never here has just such an order been made. In King v. Clement, 4 
Barn. & Ald. 218, Clement was punished by fine for disobeying an order 
precisely like the one under discussion. Section 725 of the Federal 
statutes limits the right of the Federal courts to punish contempts to 
“the misbehaviors of any person in their presence.” Under this statute 
a publication outside could not be treated as a contempt. It seems, how- 
ever, that this cannot control the Supreme Court, for a part of its original 
jurisdiction conferred by the Constitution must include the right inherent 
in every court to punish contempts. New York and Pennsylvania have 
similar statutes. It is supposed that at common law a court could try a 
case in secret. If this be true, it could admit reporters on terms. 

But the rights of the court must be limited to such measures as are 
required by the due administration of justice in the particular case. The 
courts are not charged with the duty of preserving public morals. It is 
hard to see how the publication of matter could be forbidden simply on 
the ground that it is corrapting. And a court cannot forbid the publica- 
tion of evidence after the termination of the suit. It has been so held in 
California. Conceding, then, that the right of a court is thus bounded, 
the party aggrieved may not always have a satisfactory remedy. Com- 
mitment for contempt is a summary proceeding, and the best authorities 
hold that it is not reviewable by any other court. On a writ of habeas 
corpus the only question is as to the jurisdiction of the court issuing the 
process. If the court had jurisdiction, its order is final. And since it 
must decide what a contempt is, it would usually have jurisdiction if the 
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person was before the court. The abuse of this power to imprison for con- 
tempts, and the injustice done, were very crying evils in the last century in 
England. But bearing in mind the possible dangers incident to all sum- 
mary measures, it would seem that the dignity of the court might be up- 
held, and justice furthered, by a more frequent exercise by the courts of 
their privilege. The words of Lord Hardwicke have lost nothing of their 
force or meaning in the lapse of a hundred and fifty years: ‘“ Nothing 
is more incumbent upon courts of justice than to preserve their proceed- 
ings from being misrepresented ; nor is there anything of more pernicious 
consequence than to prejudice the mind of the public against the persons 
concerned as parties in a cause before the cause is finally heard.” If the 
infrequent use of this power in the past be urged against its application 
now, it may be answered that never before has the threatened sub- 
stitution of trial by newspaper for trial by jury made such action so 
imperative. 





MaticE — Ma ticious Conspiracy. — The decision in the recent Eng- 
lish case of Temperton v. Russdl et al, L. R. 1893, 1 Q. B. 715, in the 
Court of Appeal, is interesting in more than one way. By sustaining 
unanimously the verdict upon the first count, the Court of Appeal 
(Lord Esher, M. R., A. L. Smith, Lopes, L. JJ.) adds a third well- 
considered English decision to Bowen v. Hall, L. R. 6 Q. B. D. 333, and 
Lumley v. Gye, 2 E. & B. 216, in favor of the doctrine that malicious 
procurement of a breach of contract is an actionable tort. The court re- 
fused to accept the attempted distinction that those were and this was not 
a case of personal service, Lord Esher saying that Bowen v. Hail was “ not 
a case of master and servant,” and that the rule was general. 

The case also helps towards definition of “ malice” and of “ malicious.” 
Exactly what those words mean in this new form of action it has not been 
easy to say. The dictionary definition of malice as a morally evil desire 
to do injury (Worcester), puts to thé law the too difficult question of what 
is and what is not morally evil. It would seem that here, as in the law 
of libel, the true meaning of the words must be “ without lawful excuse ;” 
since justifiable procuring of breaches of contract will not be actionable, 
however evil the motive, and mere lack of motive should not be a justifi- 
cation for procuring such breaches. In the case under consideration, 
Collins, J., charged the jury “that to induce a person who had made a 
contract with another to break it in order to hurt the person with whom 
it had been made, to hamper him in his trade, or to put undue pressure 
upon him, or to obtain an indirect advantage, was in point of law to do 
it maliciously ; and that if the jury were satisfied that the defendants, or 
any of them, had induced persons to break contracts with the plaintiff, of 
the existence of which they were aware, and if their object in doing so was 
to injure the plaintiff in his trade in order to compel him to do something 
which he did not want to do, that would be ‘ maliciously ’ in point of law, 
and a cause of action would be established.” This charge states several 
hypothetical cases applicable to the first count before the jury, in each of 
which the judge considered that there would be no lawful excuse, and 
in each one, from the point of view both of common honesty and of law, it 
would seem that a man has a right to protection for his contracts. The 
person who promotes and abets such a breach of faith should, unless he can 
show some justification, be liable equally with the principal. 
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The decision on the other count in Zemperton v. Russell is open to 
more criticism. Collins, J., “directed the jury in substance that a mali- 
cious conspiracy to prevent persons from entering into contracts with 
another, if followed by damage to the person conspired against, was 
actionable ;”” and the Court of Appeal sustained this direction, citing on 
the point of conspiracy Gregory v. Duke of Brunswick, 6 M. & G. 205, 
953, and Mogul S. S. Co. v. McGregor, Gow, & Co. et al., 1892, A.C. 25. 
Upon examination of these cases it does not appear that either can be 
considered as authority for the decision. The first was a suit for a mali- 
cious conspiracy to hiss an actor. Shee, Serjt., for the plaintiff, made 
election, of his own accord, “to make out a case of conspiracy against 
both the defendants,” and, failing, applied for a new trial on the ground 
that he might have had a verdict against one. ‘This was rightly refused 
in an opinion carefully non-committal. Pollock (Torts, p. 268) considers 
that “the court were of opinion that in point of law the conspiracy was 
material only as evidence of malice.” The second case decided that where 
the motive of a combination of steamship companies in offering unre- 
munerative rates was to drive another company out of the business, and 
sO secure monopoly, such conduct was not actionable at the suit of the 
competitor so injured, since “if neither the end contemplated . . . nor the 
means used . . . were contrary to law, the loss suffered by the appellants 
was damnum sine injuria” (Lord Watson). It is cited apparently for 
mere hints thrown out odifer by Lords Bramwell and Hannen, a small 
minority of the House then sitting, that there might be good reasons why 
a combination to do a legal act would be illegal. The fair statement of 
the previous English law is rather that of Sir Frederick Pollock (Torts, 
p. 267), that “it seems to be the better opinion that the conspiracy, or 
‘confederation,’ is not in any case the gist of the action, but is only mat- 
ter of inducement or evidence.” Zemperton v. Russell is new law upon 
conspiracy. 

Farther than this, the same definition of “ malicious” is used and ap- 
proved in Zemperton v. Russell concerning both counts, whereas the law- 
ful excuses for persuading a man to do the legal act of refraining from 
a contract should on principle be infinitely more numerous than those 
for persuading a man to do the illegal act of breaking a contract. Lord 
Esher says (Zemperton v. Russell, at p. 728) that this “seems rather a . 
fine distinction.” On the contrary, it is, or should be, a very plain and 
reasonable one. Here there is no procurement of a breach of contract, 
or of any civil wrong. The question is under what circumstances of mo- 
tive the defendants were not justified in combining to use peaceful and 
legal means to persuade third persons not to enter into new relations of 
contract with the plaintiff. Referring back to the charge quoted above, 
we find it ruled that they may not do this “to obtain an indirect advan- 
tage.” It is not, then, to be wondered at that the Law Quarterly Re- 
view (Vol. IX. p. 202) finds the case inconsistent with A/ogu/ S. S. Co. 
v. McGregor, Gow, & Co., for the persuasion and the results in that 
case were on principle the same as in this. 

The unsettled state of American ‘courts upon the subject is neatly indi- 
cated by the two recent cases in California and in Maryland, Boyson v. 
Thorn, 33 Pac. 492, and Lucke v. Clothing Cutters &c. Assembly K. of L., 
26 Atl. 505, the one contra to the decision on the first count in Zemperton 
v. Russell, the other in accord with that on the second count. 
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THE RIGHT TO Privacy.— The recent decision of Judge Colt, sitting 
in the Circuit Court for the District of Massachusetts, in the case of 
Corliss et al. v. Walker Co. e¢ al., is especially interesting in relation to 
what is beginning to be known as the law of privacy. The suit was 
brought by the widow and children of George H. Corliss, the well-known 
inventor, to enjoin the defendants from publishing and selling a biog- 
raphy of Mr. Corliss, and from printing and selling his picture with the 
book. The bill did not allege that the publication contained anything 
scandalous, libellous, or false, nor that it affected any right of property. 
Relief was prayed for simply upon the ground that the publication was 
an injury to the feelings of the plaintiffs, and made against their express 
prohibition. 

The injunction in regard to the publication was denied; but it was 
granted in regard to the printing and circulation of the portrait. It 
appears that the defendants obtained from the plaintiffs a copy of a por- 
trait of Mr. Corliss upon certain conditions, with which they did not 
comply. The granting of the injunction as to the portrait therefore is 
based upon the ground that it would be a violation of confidence, or a 
breach of trust, in the defendants, to print and sell it. In dealing with 
the question of the biography, the court referred to the argument of the 
plaintiff's counsel that Mr. Corliss was a private character, and that the 
publication of his life was an invasion of the right of privacy. Judge 
Colt declared that he could not assent to the proposition that Mr. Corliss 
was a private character. He was an inventor of reputation, and a public 
man in the same sense as an author or an artist is a public man. It is 
hardly probable anybody would dispute the soundness of this part 
of the court’s argument, and upon this ground the decision is’ doubtless 
right. But the decision goes still farther: it declares that it is imma- 
terial whether Mr. Corliss is to be regarded as a private or a public 
character. For this position Judge Colt relies upon the constitutional 
privilege of freedom of speech and of the press. “Under our laws,” he 
says, “one can speak and publish what he desires, provided he commit 
no offence against public morals or private reputation.” It will be ob- 
served that Judge Colt does not recognize the right to privacy as distinct 
from the law of slander and libel on the one hand, and that of property 
and contract on the other. On this point the opinion would seem to 
differ from that in the late case of Schuylr v. Curtis et al., 24 N. Y. 
Suppl. 509, in which the court enjoined the defendants from erecting a 
statue of Mrs. Schuyler, on the ground that such an act would be an un- 
warrantable invasion of the right to privacy. The opinion in the Corliss 
case refers to Schuyler v. Curtis, and says it is not in point, because in 
that case the right of publication was not in issue. It is difficult to see 
upon what principle this observation is true, nor is it easy to compre- 
hend in what essential respect the making and erection of a statue in 
the likeness of a man differs from the publication of his biography, so far 
as the point under discussion is concerned. 

The whole subject of privacy is new, and these two cases are perhaps 
the only authorities that bear directly upon it. Like all new problems in 
law it has been brought up by new conditions of life. The newspaper, 
the telegraph, and the instantaneous photograph have made it infinitely 
easier to destroy the privacy of individuals, and to expose the victims 
of morbid curiosity to a degree of inconvenience and pain that was not 
dreamed of a few years ago. The question is bound to come up more and 
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more frequently in the courts, and it is believed that the desire of every- 
body will be that the law may carry forward the tendency of the deci- 
sion in Schuyler v. Curtis rather than adopt the suggestion in Cordiss 
v. Walker that the distinction between public and private character is 
unimportant. 

The attention of those who are interested in the matter is directed to 
the able article by Messrs. Warren and Brandeis, entitled, ‘The Right to 
Privacy,” in 4 HARVARD Law REVIEW, p. 193. It is, so far as is known, 
the only scientific discussion of the subject, and it contains an interest- 
ing plea for the protection of “the right to be let alone,” as Judge Cooley 
calls privacy, and also a collection of the few authorities that throw any 
light upon the subject. 





CuHarRLes INGALLS GIDDINGS, a former editor of this REVIEW, was 
drowned in Lake Winnipiseogee, N. H., Aug. 17, 1893. He had taken 
several poor boys from Boston to New Hampshire for a vacation, and lost 
his life in an heroic effort to save one of the lads who had fallen overboard 
from a steamer. Mr. Giddings received the Harvard A. B. degree in 1887, 
and graduated at the Law School cum /aude in 1890. In addition to the 
editorial work done during his course, he contributed to the Review for 
January, 1892, an article on “Restrictions upon the use of Land” (5 H. L. R. 
274). Mr. Giddings is understood to have made an excellent beginning in 
legal practice. Some idea of his professional standing may be gathered 
from the fact that he was selected to furnish for the American and Eng- 
lish Encyclopedia of Law an article on the important and difficult topic, 
Ultra Vires. Of his character we need only say that those who knew 
him well, regard his death as a fitting climax to a pure and unselfish life. 





RECENT CASES. 


AGENCY — BROKERS — RELATIONS OF THEIR CUSTOMERS TO THEM.— A customer 
and a broker buying and selling stocks upon margins stand in the relation of pledgor 
and pledgee, and the fact that the broker has an implied right of repledging stocks does 
not change the relation. Shipp et. al v. Stoddard, 26 Atl. Rep. 874 (Conn.). 

This case shows the common doctrine. See Markham v. Jaudon, 41 N. Y. 235, 
which is perhaps the leading case on the subject; and also Jones on Pledges, § 495- 
The case of Covell v. Loud, 135 Mass. 41, is contra, the court treating the y oe - 
tween the parties as an executory agreement, with power in broker to sell without notice 
on default by customer. 


CONSTITUTIONAL LAW—GEARY ACT—CHINESE Exciusion.—An Act of 
Congress, after continuing the laws then in force for the exclusion of Chinese from 
the United States, provides for the removal of Chinese not lawfully within this coun- 
try, requiring that all Chinese laborers entitled to remain in the United States shall 
obtain certificates of residence from persons authorized by the act to give them, under 
penalty of removal on failure to do so within one year. On an appeal from the Circuit 
Court which raised the question of the constitutionality of the Act, the court Ae/d, that 
the Act was constitutional. That inasmuch as Chinese laborers cannot under the 
naturalization laws become citizens, they remain subject to the power of Congress to 
order their expulsion. That the order of deportation is not a punishment, “ but a 
method of enforcing the return to his own country of an alien who has not complied 
with the conditions upon the performance of which the government of the nation has 
determined that his continuing to reside here shall depend,” consequently that part 
of the Constitution securing the right of trial by jury and prohibiting unreasonable 
searches and punishments has no application. Fong Yue Ting v. United States, 13 
Sup. Ct Rep. 1016. Fuller, C. J., and Field and Brewer, JJ., dissenting. 
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CONTRACTS — ASSIGNMENT OF CHOSE IN ACTION. —A, a creditor of B, assigned 
his claim for valuable consideration to C. D, another creditor of B, garnisheed the 
claim, and served notice on B, before C had given notice of the assignment. A statute 
provided that an attaching creditor should have all the rights of a dona fide purchaser. 
Held, that notwithstanding D was the first to notify the ebtor, C would prevail, since 
his assignment was prior in time. Meier v. Hess, 32 Pac. Rep. 755 (Ore.). 

The court adopts the prevailing American view that where there are successive 
assignments of a chose in action, the prior assignment will prevail, independently of 
notice to the debtor. This doctrine is laid down im the following cases: Zhayer v. 
Daniels, 113 Mass. 129; Kennedy v. Parte, 17 N. J. Eq. 415; Fairbanks v. Sargent, 104 
N. Y. 108. The English view, that the assignee who first gives notice to the debtor will 
be protected, — in Dearle v. Hall, 3 Russ. 48, and has been followed in some 
jurisdictions in this country. See Campbellv. Day, 16 Vt. §58; Vanbuskirk v. Insurance 
Co., 14 Conn. 141; Murdock v. Finney, 21 Mo. 139. 


CoNTRACT — BREACH — MEASURE OF DAMAGES.— A contracted to do certain work 
for B, who broke the contract after part performance by A. In this action by A’s 
assignee, the declaration contained a count for breach of contract, and also counts “for 
labor expended and expenses incurred in and about the prosecution of the work.” Plain- 
tiff elected to sue on the guantum meruit. Held, ‘‘ the general rule is well settled that 
a party to a contract where labor is to be performed, upon a breach of that contract by 
the other party, has two remedies open to him. He may sue upon the contract and 
recover damages for its breach ; or he may ignore the contract, and sue for services and 
labor expended, and expenses incurred from which he has derived no benefit. In case 
he pursues the latter remedy, the measure of damages as to services is not necessarily 
the contract price, . . . but he may recover what the services are reasonably worth, 
although in excess of the rate fixed by the contract.” Hemminger v. Western Assur- 
ance Co., 54 N. W. Rep. 949 (Mich.). 

The plaintiff in this case has an adequate remedy in an action on the contract, and 
there is no reason why he should be allowed to sue in quasi-contract. That he has the 
option, however, must be admitted as settled law; and as to allow a quasi-contract 
where there is no necessity for it is inconsistent with the nature of that action, this rule 
must be regarded as ananomaly. In regard to the measure of damages where plaintiff 
elects to sue in quasi-contract, the statement by the court is certainly wrong on principle, 
and seems to be supported by no authority outside of Michigan. ‘The action is founded 
solely on principles of natural justice, and there can surely be no justice in allowing 
the plaintiff to recover more than the valuation he had himself placed on his work. 


CONTRACTS — MALIcIouS INTERFERENCE WITH RIGHTS UNDER ORGANIZED 
Labor. — Defendants, who were members of a committee of trade unions, induced 
persons who had entered into contracts with plaintiff to break their contracts and not 
to make further ones with plaintiff, by threatening that workmen would be withdrawn 
from their employ. //e/d, that an action lay for maliciously procuring the breach of 
contract, and also for maliciously conspiring to injure plaintiff by preventing persons 
from entering into contracts with him. Zemperton v. Russell (1893), 1 Q. B. 715 (Eng.). 
For a discussion of this case, see the Notes. 


CONTRACTS —MALIcIous INTERFERENCE WITH RIGHTS UNDER ORGANIZED 
Lazor. — Plaintiff was a non-union man working for a clothing house under a contract 
by which he could be discharged at the end of any week, but he was told that he would 
be permanently employed. The local union Jabor organization informed his employ- 
ers that unless plaintiff were discharged they would have to inform all labor organiza- 
tions of the city that the house was a non-union one. In consequence of this threat, 
and for no other reason, plaintiff was discharged. He/d, that plaintiff had good cause 
for action against the labor unions for maliciously interfering with his rights. Zucke v. 
Clothing Cutters’ and T. Assembly, No. 7507, K. of L., 26 Atl. 505 (Md.). See note on 
Temperton v. Russell. 


CONTRACTS — MIsstING-WorD COMPETITIONS. — The successful competitors in a 
missing-word competition brought this action, seeking administration of the trusts of 
the money in the defendant’s hands for distribution among the winners. e/d, that 
missing-word competitions are decided by chance, and are therefore covered by the 
Acts against lotteries ; and since the trusts arise out of an illegal transaction, the 
court will not assist in the administration of them. Barclay v. Pearson (1893), 2 Ch. 
154. 


CONTRACTS — VESTED RIGHTS — ELEctTRIC LIGHT COMPANIES. — The orator had 
entered into a contract with a village to supply it with lights, and established a plant 
in accordance with the terms of that contract, using a low voltage system. Defendant 
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later erected poles and strung wires with the consent of the trustees of the village, send- 
ing through their wires a current of high voltage. The wires of defendant were placed 
so near those of the orator that there was danger of induction, the result of which 
would be the destruction of the buildings which the orator lighted ; and for this they 
would be responsible in damages. Ae/d, an injunction will be granted to restrain the 
defendants from such interference. Rutland Electric Light Co. v. Marble City Electric 
Light Co., 26 Atl. Rep. 635 (Vt.). 

This question does not seem to have arisen in Vermont. The case of Hudson Tele- 
phone Co. v. Jersey City, 49 N. J. L. 624, and other similar cases rendered this decision 
necessary, however. These cases decided that after a franchise to erect poles and 
wires had been granted, and money expended on the faith of it, it could not be revoked. 
Although no attempt at arreal revocation was made here, what was done amounted to 
the same thing; for if the defendants were allowed to operate their plant in the man- 
ner stated, the plaintiff’s contract with the city was practically of no benefit to them. 
For a discussion of this subject, see Keasbey on Electric Wires, pp. 35 and 36. 


CONTRACTS VOID AS AGAINST PuBLic Po.icy. — By a Statute P. L. 1889, p. 462, 
certain provisions were made for the selection of papers to publish the laws, one of 
which was that the paper having the largest circulation was to be chosen. Plaintiff and 
defendant agreed that, in order to allay and stop the rivalry existing between them, in 
their efforts to obtain the selection and business of publishing the laws of the State, for 
their respective newspapers, for a term of two years, in case of the designation of either 
paper to publish the laws, the net amount received for this service should be equally 
divided between the two papers, and that their newspapers should be alternately 
selected. e/d, this contract was void, as against public policy, being in contraven- 
tion of the statute, which was intended to secure the publication of the laws through 
that organ which would bring them before the eyes of most men. Brooks et al. v. Cooper, 
26 Atl. Rep. 978 (N. J. L.). 

This very able opinion contains a thorough résumé of all the cases bearing on the 
subject. The soundness of the decision is apparent. 


CRIMINAL LAW— INTERSTATE RENDITION — POWER TO TRY FOR DIFFERENT 
CRIME. — Persons brought into one State from another by extradition proceedings to 
answer a charge of crime may be tried on an indictment for a different crime. Zas- 
celles v. State, 13 Sup. Ct. Rep. 687, affirming the decision of the Georgia court in the 
same case, 16 S. E. Rep. 945; 7 Harv. Law Rev. 52. 

Authorities on this point are somewhat divided, but the trend of recent decisions has 
been towards the result reached in this case. See 6 Harv. Law Rev. 158, and Id. 320. 


EQuiTy —INJUNCTION RESTRAINING BREACH OF RIGHT TO Privacy. — Hé/d, 
that a court of equity, at the instance of one of the relatives of a deceased person, will 
enjoin the making and placing on public exhibition of a statue of the decedent by unau- 
thorized persons. Schuyler v. Curtis, N. Y. 24 Supp. 509. 

See an article on the “ Right to Privacy,” by Messrs. Warren and Brandeis, in 4 
Harv. Law Rev., p. 193. 

EVIDENCE — DyING DECLARATIONS. — Deceased said, “ He was hurt bad; he was 
beat to death,” and then stated the circumstances of the quarrel. He died in a few 
hours. e/d, that the statement was not admissible as a dying declaration, because it 
= (At — that deceased thought he was going to die. /ustice v. State, 13 So. Rep. 

a.). 

. This decision shows how rigorously an exception to the rule against hearsay evi- 
dence is treated by courts nowadays. Formerly, dying declarations were received in 
civil as well as criminal cases (Wright v. Littler, 3 Burr. 1244); but now they are 
admissible only in cases of homicide where the death of the declarant is under 
investigation. 

EvIDENCE — STATEMENTS OF AN ATTORNEY.— Action to recover damages for 
accident caused by defendant’s alleged negligence. Defendant’s counsel offered as evi- 
dence a letter stating what purported to be the facts of the case, written in reply to an 
inquiry of the defendant’s by a clerk of the attorney whom the plaintiff had requested 
to present the claim. /é/d, the letter was admissible. Field, C. J., and Lathrop, J., 
dissented, on the ground that the communication was a confidential one, which the 
attorney had no business to disclose. Loomis v. N. Y., NV. H., & H. R. Co., 34 N. E. 
Rep. 82 (Mass.). 

The majority view seems the better one. The plaintiff gave the attorney power to 
arrange a settlement. Todo this he would have to state the facts on which the demand 
was founded. The letter written by the attorney’s clerk under the former’s direction 
purported to state them. Looking at it in this way, it is hard to see why the com- 
munication was a breach of confidence. Cf. 1 Greenleaf Ev. § 186, and cases cited. 
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PusLic OrFickE — MANDAMUS. — Respondent was duly appointed town clerk, but 
refused to serve. A/e/d, that mandamus will lie to compel acceptance of the office. 
People ex rel. German Ins. Co. v. Williams, 33 N. E. 849 (Ill.). A 

The point is a novel one in this country. The careful examination of authorities 
by Shope, J., shows that there is a common law duty upon all citizens to hold office if 
duly elected or appointed thereto, in direct contradiction of the popular idea that a man 
can decline office or resign therefrom at his pleasure. 


QuasI-CONTRACTS — TAXATION — VOLUNTARY PAYMENTS UNDER MISTAKE OF 
Law. — The relator was a corporation exempt by statute from taxation. It voluntarily 
made a report to the comptroller, and without objection paid taxes on the basis of that 
report. Bya statute the comptroller is empowered to readjust taxes illegally paid by a 
corporation. //e/d, notwithstanding the statute, the relator cannot recover taxes volun- 
tarily paid under a mistake of law. People v. Wemple, 23 N. Y. Supp. 661. 

The decision is interesting, as showing a very strict construction of an important 


statute in accordance with the common law rule against recovery of money paid under 
mistake of law. 


REAL PROPERTY — EQUITABLE MorTGAGE. — Holder of an unrecorded equitable 
mortgage has a claim against the mortgagor’s assignee for benefit of creditors which 
— aie over the rights of such creditors. Martin v. Brown et al., 26 Atl. Rep. 

ee (.°3.). 

ee is interesting, owing to the valuable discussion by Pitney, V. C., as to who are 
entitled to the rights of bona fide purchasers. He seems to consider the law as settled 
in New Jersey, contra to Massachusetts decisions, that a legal mortgagee of land, taking 
it as security for a past debt, is postponed toa prior equitable mortgagee who gives 
value at the time. 

REAL PROPERTY — ESTATE OF LESSEE OF STALL IN A MARKET. — Held, that the 
lessee of a stall in a market has no such estate as will enable him to maintain trespass 
against a railroad company which, by eminent domain, has taken possession of the 
market building by virtue of a bond delivered to the market company. Strickland v. 
Pennsylvania R. Co., 26 Atl. Rep. 431 (Pa.). 

This decision is correct. It rests upon the peculiar position of the holder of a stall 
in a market, who resembles the lessee of a store much less closely than the holder of a 
pew inachurch. He is merely holder, by virtue of his lease, of a license to sell at the 
particular stall assigned to him such articles at such times as the municipality may 
direct. He has no right in the ground covered by his stall. 


REAL PROPERTY — RIGHTS OF PEW-HOLDERs.— The plaintiff owned a pew ina 
church. The trustees sold the building, and with the moneys erected another similar 
to the first in the arrangement of its pews. To get the congregation to assent to the 
sale, the trustees had represented that each pew-holder should have a seat in the new 
church corresponding in location to his seat in the old. edd, it was the duty of the 
trustees to tender such a pew upon the payment of such sum as in equity the plaintiff 
ought to pay, if the cost of the new structure exceeded the proceeds of the old one 
and the sums in the treasury of the society. If they failed to allot such a pew, he 
rsa m) indemnified for his loss. Mayer v. Temple Beth El., 23 N. Y. Supp. 1013 

om. P1.). 

This case seems in accord with what little authority there is upon the point in- 
volved. The same result is reached in the case of St. George’s Church, reported in 
Hoffman, Ecc. Law, 250. 


REAL PROPERTY — WATERCOURSES — PRIOR OccupPaNcy. — Held, where the 
owner of a dam across a stream does not set back the water to a greater extent than is 
necessary for the operations of his mill, nor pollute or divert the water, it is error, in an 
action against him by a junior proprietor of the dam below his, to perpetually enjoin 
him from entirely cutting off or diminishing the natural flow of the stream so that plain- 
tiff shall not, at all times, have a reasonable supply of water therefrom. A/umpower v. 
City of Bristol, 17 S. E. Rep. 853 (Va.). 

The court base their decision wholly on the ground of prior occupancy, and follow 
the decisions of Massachusetts (16 Gray, 43), Maine (56 Me. 197), and entucky (78 
Ky. 463). The great weight of authority, however, is strongly against the proposition, 
that _— occupancy gives any such rights as are here claimed. See Gould on Waters, 
§§ 226, 227. 

STATUTES — IMPEACHMENT OF. — /é/d, the fact that a bill has been signed by the 

residing officers of the general assembly, approved by the governor, and duly deposited 
in the office of the secretary of state, shows, in the absence of anything on its face to 
the contrary, that it has become a law, and it is not competent to impeach the same by 
the journals of the two Houses or other evidence. State v. Platt, 2 S.C. 150, and State 











RECENT CASES. ) 187 


v. Hagood, 13 S. C. 46, overruled. State ex rel. Hoover v. Town Council of Chester, 17 
S. E. Rep. 752 (S. C.). 

It was here claimed that the speaker of the House of Representatives had altered 
the bill in question, after its passage, to suit himself, and that it would so appear if the 
journals should be csundanh The ruling of the court was in accordance with a late 
ruling of the United States Supreme Court, in Field v. Clark, 143 U.S.649. The point 
is a hotly contested one. Connecticut, Indiana, lowa, Louisiana, Maine, Mississippi, 
Nevada, New Jersey, New York, North Carolina, and Texas hold that the enrolled 
Act is conclusive; while Alabama, Arkansas, Colorado, Florida, Illinois, Kansas, 
Maryland, Michigan, Minnesota, Nebraska, New Hampshire, Ohio, Oregon, South 
Carolina, Tennessee, Virginia, West Virginia, Wisconsin, and Wyoming hold that the 
journals control the enrolled Act. The authorities are well collected in 143 U. S. 
p. 661, note. 


Tort — ConTRACT — CONCURRENT REMEDIES. — The defetidant, a commissioner of 
highways, agreed with the plaintiff to extend a ditch into the highway so as to carry off 
surface water which collected on the plaintiff’s land. Defendant dug the ditch so care- 
lessly that it gathered instead of draining off the water. In an action of tort which the 
plaintiff brought to recover for the damage caused by the water, it was objected that 
plaintiff's remedy was contract. The court, however, allowed the action, giving dam- 
ages only for injury caused by water brought on to the land by the ditch. Fromm v. 
Ide, 23 N. v. Supp. 56. 

The common instance where an action of tort is allowed for damages resulting from 
breach of contract is that of a common carrier or innkeeper who loses goods left in his 
charge. Judge Cooley (Cooley on Torts, p. *91) says, “‘ These are exceptional cases.” 
The reasoning of the court in the present case seems satisfactory, however, namely, that 
the defendant has committed a breach of the duty he owed the plaintiff not to injure his 
property while — the contract. On this point see Cooley on Torts, § 91 ; 
Clerk & Linsdell on Torts, 2; Pollock on Torts, 463 and 466. 


Torts — LIBEL — MISTAKE IN NAME. — In an action against a newspaper for libel, 
it appeared that plaintiff was a real estate and insurance broker of South Boston, and 
that, in an article giving an account of a person who was fined in a police court, the 
paper described the prisoner as “ H. P. Hanson, a real estate and insurance broker of 
South Boston,” while the name of the prisoner was A. P. Hanson, also a real estate 
and insurance broker of South Boston, and that the intention was to describe the proper 
person, and that plaintiff's name was used by mistake. A¢/d (Holmes, Morton, and 
Barker, JJ., dissenting), that plaintiff could not recover; that it was not sufficient to 
show that plaintiff’s name was used in the article, but it must be further shown that he 
was the person whom the article was intended todescribe. Hanson v. Globe Newspaper 
Co., 34 N. E. Rep. 462 (Mass.). ; 

The court seem to have taken the ground that defendants are not liable, because 
they did not intend to refer to the plaintiff. It is submitted that this ground cannot be 
supported. The liability of defendants is to be measured by the natural effect of their 
acts, and not by their intention. The publication of such an article must certainly have 
been understood by the public as referring to the plaintiff, and his character must have 
been correspondingly damaged. The fact that defendants did not mean to refer to 
plaintiff is no excuse. The effect, not the intention, is material. Odgers on Libel and 
Slander, pp. 93, 264. There being no question of privilege raised here, “ malice in 
fact need not be proved ; the words are actionable if false and defamatory, although 
spoken 4 published accidentally or inadvertently.” Odgers on Libel and Slander, 
Pp- 5, 2 


TRUSTS — STATUTE OF FRAUDS. — A conveyed certain land to B by a deed absolute 
in form, but it was orally agreed that B should hold the land in trust for A; there was 
no consideration for the conveyance. A entered into possession, and expended consid- 
erable money on the faith of this agreement. This was an action by C, to whom A 
was indebted, to have B declared trustee of the land for A. edd, that the express 
trust, being oral, was void, under the Statute of Frauds, and could not be enforced. 
Flour Mill Co. v. Kistler, 54 N. W. Rep. 1063 (Minn.). 

This is in accordance with the weight of authority in this country, but in England 
the opposite result would be reached. The express trust cannot be enforced, on ac- 
count of the statute ; but as the grantee has given nothing for his title, it is unfair that 
he should keep the beneficial interest for himself. In England, on principles of natural 
justice, equity would raise a constructive trust for the benefit of the grantor. It would 
seem that this rule is the sounder one, as by it the just result is obtained, with no vio- 
lation of the statute. 
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WILLS — CONSTRUCTION — EXTRINSIC EVIDENCE. — The testator bequeathed prop- 
erty to A, B,C. Hearing of their death, he inserted “or to their heirs” in the will, 
added “ deceased ” after the name of each legatee, and then republished the will. edd, 
the legacies will not lapse, since the additions indicate words of substitution. The court 
is entitled to put itself in the position of the testator, and to do this may resort to ex- 
trinsic evidence of the circumstances under which the additions were made. Jn re 
Gilmor’s Estate, 26 Atl. Rep. 614 (Pa.). 

In Barnett’s Appeal, 2 Rawle, 28, “ or his heirs” was held to amount to “ and his 
heirs,” on the ground that “ the inference to be drawn from the use of a copulative 
instead of a disjunctive is too feeble.” The principal case would, doubtless, have been 
similarly decided, had not the court availed itself of the extrinsie evidence, which clearly 
showed the legacies were never meant to lapse. The treatment of the case is clear and 
scientific. There is no confusing talk about “latent ambiguities,” but the view is 
adopted which is gaining ground, that a written instrument may be construed in the 
light of all the extrinsic facts. 





REVIEWS. 


Tue Laws or Witts. By J. B. Cassoday, LL. D. West Publishing Co., 
St. Paul, 1893, 8vo. pp. 310. 

Cassoday on Wills will prove valuable in making a comprehensive review 
of the subject at short notice. The practising lawyer will find it elementary 
and didactic rather than argumentative. 

To the scholar it will prove unsatisfactory from its lack of logical divi- 
sion and scientific thoroughness, such a topic as the admission of extrinsic 
evidence in aid of the interpretation of a will being dismissed with the 
quotation of a single paragraph from Wigram. 

As a statement of existing Wisconsin law, the book will be valuable in 
many instances to the students in Judge Cassoday’s courses. 

Cc. P. H. 





Law oF Forgicn Corporations. A Discussion of the Principles of 
Private International Law and of Local Statutory Regulations 
applicable to Transactions of Foreign Companies. By William 
L. Murfree, Jr. pp. xlv, 376. St. Louis: Central Law Journal 
Co., 1893. 

This is the first distinct treatise on a growing branch of the law, and 
one extremely important under our Federal system. The most interest- 
ing chapters are those relating to the right of a State to control within its 
borders a corporation chartered by another State as affected by the Con- 
stitution of the United States. . A more thorough examination of the con- 
stitutional principles involved would have been valuable. However, the 
author does state with great force his objections to the present doctrine 
of the Supreme Court that a corporation is a citizen of the State creating 
it, so as to give jurisdiction to the Federal courts, although not a citizen 
within the privileges and immunity clause. This doctrine of the courts 
was by implication adopted by Congress in the Judiciary Act of 1887, 
where for the first time is found the term “corporation ”’ in a statute giv- 
ing jurisdiction, — a fact not mentioned by Mr. Murfree. But for the 
most part little more has been attempted in the book than a statement of 
the decisions. It must be said, however, that this has been well done. 
The arrangement is very good. E B. B 





